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that the advantages of the company-specific approach, as identified by the Commission in 1992, 
remain valid today. Specifically, these commenters contend that companies already maintain 
such lists, the company-specific approach allows consumers to halt calls selectively, businesses 
gain useful information about consumer preferences, consumer confidentiality is protected, and 
the costs remain on the telemarketer. A number of industry commenters request that the 
retention period for those consumers requesting not to be called be reduced from ten years.*" In 
general, industry commenters oppose any requirement to establish a toll-free number or website 
for consumers to register and/or verify their do-not-call  request^."^ These commenters contend 
that any such requirement would be costly and unnecessary given their compliance with the 
existing rules. 

89. The FTC concluded that its company-specific do-not-call rules should be retained 
despite the adoption of a national regisRy.*" Although the F K  found that the company-specific 
list was often ineffective in protecting consumers, the FI'C concluded it will work in a 
complementary fashion with a national do-not-call list to effectuate the appropriate balance 
between consumer privacy and enabling sellers to have access to customers. While the FTC has 
decided to exempt telemarketing calls on behalf of charitable organizations from the national 
registry, it concluded that calls by for-profit telemarketers on behalf of charitable organizations 
will now be subject to the company-specific rules?s5 

B. Discussion 

1. 

We conclude that retention of the company-specific do-not-call rules will 

Efficacy of the Company-Specific Rules 

90. 
complement the national do-not-call registry by providing consumers with an additional option 
for managing telemarketing calls. We believe that providing consumers with the ability to tailor 
their requests not to be called, either on a case-by-case basis under the company do-not-call 
approach or more broadly under the national registry, will best balance individual privacy rights 
and legitimate telemarketing practices. As a result, those consumers that wish to prohibit 
telephone solicitations from only certain marketers will continue to have the option to do so. In 
addition, consumers registered on the national do-not-call registry will have the opportunity to 
request that they not be called by entities that would otherwise fall within the established 
business relationship exemption by using the option to be placed on the company-specific lists. 
This finding is consistent with that of the FTC. 

91. As discussed above, we agree with those commenters that contend that the 
company-specific do-not-call approach has not proven ideal as a stand-alone method to protect 
consumer privacy. In particular, the increase in telemarketing calls over the last decade now 

282See, e.&, ATA Comments at 97-100, DMA Comments at 16-18; SBC Reply Comments at 6. 

283 See, e.8. Household Financial Comments at 3; MBA (2omments at 6-7; Nextel Comments at 7-9; Qwest 
Comments at 6-7. But see MBNA Comments at 1. 

284 FTC Order, 68 Fed. Reg. at 4629. 

FTC Order, 67 Fed. Reg. at 4629. 285 
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places an extraordinary burden on consumers that do not wish to receive telephone solicitations. 
These consumers must respond on a case-by-case basis to request that they not be called. The 
record in this proceeding is replete with examples of consumers that receive numerous unwanted 
telemarketing calls each day.286 In addition, the widespread use of predictive dialers now results 
in many “dead air” or hang-up calls in which consumers do not even have the opportunity to 
make a do-not-call request. Such calls are particularly burdensome for the elderly and disabled 
consumers. We believe, however, that the measures adopted elsewhere in this order will enhance 
the effectiveness of the company-specific list. For example, the adoption of a national do-not- 
call registry alleviates the concerns of those consumers, including elderly and disabled consumers 
that may find a case-by-case do-not-call option particularly burdensome. In addition, restrictions 
on abandoned calls will reduce the number of “dead air” calls. Caller ID requirements will 
improve the ability of consumers to identify and enforce do-not-call rights against telemarketers. 
We also note that although many commenters question the effectiveness of the company-specific 
approach, there is little support in the record to eliminate those rules based on the adoption of the 
national do-not-call list.Z81 For the reasons stated above, we retain the option for consumers to 
request on a case-by-case basis whether they desire to receive telephone solicitations. 

2. 

We agree with several industry commenters that the retention period for records of 

Amendments to the Company-Specific Rules 

92. 
those consumers requesting not to be called should be reduced from the current ten-year 
requirement to five years?”8 As many commenters note, telephone numbers change hands over 
time and a shorter retention period will help ensure that only those consumers who have 
requested not to be called are retained on the list.289 Both telemarketers and consumers will 
benefit from a list that more accurately reflects those consumers who have requested not to be 
called. The FTC has concluded and several commenters in this proceeding agree that five years 
is a more reasonable period to retain consumer do-not-call requests.” We believe a five-year 
retention period reasonably balances any administrative burden imposed on consumers in 
requesting not to be called with the interests of telemarketers in contacting consumers. As noted, 
a shorter retention period increases the accuracy of the database while the national do-not-call 
option mitigates the burden on those consumers who may believe more frequent company- 
specific do-not-call requests are overly burdensome. We believe any shorter retention period, as 
suggested by a few industry commenters, would unduly increase the burdens on consumers who 
would be forced to make more frequent renewals of their company-specific do-not-call requests 

See, e.& Nancy J. Barginear Comments; David K. McClain Comments; John A. Rinderle Comments; Ryan 286 

Tobin Comments. 

281 But see Nextel Comments at I (contending that adoption of a national do-not-call list may render unnecessary 
any detailed company-specific requirements). 

See, e.g., DMA Comments at 16; Electronic Retailing Association Comments at 5-6: Ohio PUC Comments at 
17. 

See, e.g., AE3A Comments at 8; AGF Comments at 3; Call Compliance Comments at 7 

See, e.g., DMA Comments at 16: Electronic Retailing Association Comments at 5-6; Ohio PUC Comments at 

289 

290 

17-18. 

54 



Federal Communications Commission FCC 03-153 

without substantially improving the accuracy of the database. We therefore amend our rules to 
require that a do-not-call request be honored for five years from the time the request is made.’” 

93. We decline at this time to require telemarketers to make available a toll-free 
number or website that would allow consumers to register company-specific do-not-call requests 
or verify that such a request was made with the marketer. We also decline to require 
telemarketers to provide a means of confirmation so that consumers may verify their requests 
have been processed at a later date. Telemarketers should, however, confirm that any such 
request will be recorded at the time the request is made by the consumer. In addition, consumers 
calling to register do-not-call requests in response to prerecorded messages should be processed 
in a timely manner without being placed on hold for unreasonable periods of time. Although we 
believe the additional measures discussed above would improve the ability of consumers, 
including consumers with disabilities, to register do-not-call requests, we agree with those 
commenters that contend that such requirements would be unduly costly to businesses.292 In 
particular, we are concerned with the costs imposed on small businesses. The Commission will, 
however, continue to monitor compliance with our company-specific do-not-call rules and take 
further action as necessary. 

94. We conclude that telemarketers must honor a company-specific do-not-call 
request within a reasonable time of such request. We disagree, however, with commenters that 
suggest that periods of up to 90 days are a reasonable time required to process do-not-call 
requests.293 Although some administrative time may be necessary to process such requests, this 
process is now largely automated.294 As a result, such requests can often be honored within a few 
days or weeks. Taking into consideration both the large databases of such requests maintained 
by some entities and the limitations on certain small businesses, we conclude that a reasonable 
time to honor such requests must not exceed thirty days from the date such a request is made.295 
We note that the Commission’s rules require that entities must record company-specific do-not- 
call requests and place the subscriber’s telephone number on the do-not-call list at the time the 
request is made?% Therefore, telemarketers with the capability to honor such company-specific 

29’ See amended rule at 47 C.F.R. 5 61.1200(d)(6). 

See, e+, MBA Comments at 6; Nextel Comments at 7-9; Qwest Comments at 6-7 

See, e.&, Household Financial Services Comments at 3-4 (contending that it takes 90 days to process requests); 

292 

293 

Verizon Comments at 6 (45 days to process request). 

See, e.&, WorldCom Comments at 40 294 

295 Consistent with our existing rules, such request applies to all telemarketing campaigns of the seller and any 
affiliated entities that the consumer reasonably would expect to be included given the identification of the caller 
and the product being advertised. 47 C.F.R. 8 64.1200(e)(Z)(v). See also AGF Comments at 4 (indicating that a 
reasonable time to process requests is 30 days); MBNA Comments at 7 (reasonable time to process requests is a 
minimum of 30 days). 

*%47 C.F.R. 5 ~.1200(e)(2)(iii) 
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do-not-call requests in less than thirty days must do 
adequately balances the privacy interests of those consumers that have requested not to be called 
with the interests of the telemarketing industry. Consumers expect their requests not to be called 
to be honored in a timely manner, and thirty days should be the maximum administrative time 
necessary for telemarketers to process that request. 

We believe this determination 

95. In addition, we decline to extend the company-specific do-not-call rules to entities 
that solicit contributions on behalf of tax-exempt nonprofit organizations. The TCPA excludes 
calls or messages by tax-exempt nonprofit organizations from the definition of telephone 
soli~itation.’~~ The Commission has clarified that telemarketers who solicit on behalf of tax- 
exempt nonprofit organizations are not subject to the rules governing telephone solicitations.299 
In the 2002 Notice, the Commission declined to seek further comment on this issue.m We 
acknowledge that this determination creates an inconsistency with the FTC’s conclusion to 
extend its company-specific requirements to entities that solicit contributions on behalf of tax- 
exempt nonprofit organizations. The Commission, however, derives its authority to regulate 
telemarketing from the TCPA. As noted above, that statute excludes tax-exeinpt nonprofit 
organizations from the definition of telephone solicitation. We therefore decline to extend the 
company-specific requirements to entities that solicit on behalf of tax-exempt nonprofit 
organizations. We note that some tax-exempt nonprofit organizations have determined to honor 
voluntarily specific do-notsall requests. Other organizations may find it advantageous to follow 
this example. 

96. Finally, to make clear our determination that a company must cease making 
telemarketing callsto a customer with whom it has an established business relationship when 
that customer makes a do-not-call request, we amend the company-specific do-not-call rules to 
apply to any call for telemarketing purposes.”’ We also adopt a provision stating that a 
consumer’s do-not-call request terminates the established business relationship for purposes of 
telemarketing calls even if the consumer continues to do business with the seller.3m 

As noted above, the safe harbor period for compliance with the national do-not-call list is three-months. 297 

However, given that the national list will contain many more registrants than the individual company-specific lists. 
we believe that it is reasonable to allow some additional time for telemarketers to comply with the national do-not- 
call requests. 

”* See 47 U.S.C. 5 227(a)(3)(C). 

299 1995 TCPA Reconsideration Order. 10 FCC Rcd at 12397, para. 13. 

300 2002 Notice, 17 FCC Rcd at 17479. para. 33. 

See amended rule at 47 C.F.R. 8 64.1200(d) 

See amended rule at 47 C.F.R. 8 64.1200(f)(3)(i). 
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V. INTERPLAY OF SECTIONS 222 AND 227 

A. Background 

97. In the 2002 Notice, the Commission sought comment generally on the interplay 
between sections 222 and 227.”’ Section 222, entitled “Privacy of Consumer Information,” 
obligates telecommunications carriers to protect the confidentiality of certain information and to 
protect the customer proprietary network information (CPNI) created by the customer-canier 
relationship.M4 Under the CPNI rules, a customer may allow her carrier to use her CPNI for 
marketing purposes. Depending on the uses the carrier intends to make of the customer’s CPNI, 
the carrier must provide the customer notice of her CPM rights and a means to effectuate her 
CPNI choice -either “opt-in” or “opt-o~t”consent.”~ The TCPA, on the other hand, governs a 
particular method - telemarketing - by which carriers (and other companies) market to their 
customers, and those customers’ rights to choose whether or not they wish to receive such 
telemarketing calls. Accordingly, a consumer’s decision to allow her carrier to use her CPNI 
reflects whether she is willing to have her carrier look at her personal usage information in order 
to tailor its marketing- based on her usage patterns. A consumer’s decision to enroll on the 
national do-not-call list reflects her decision about whether she wishes to receive telemarketing 
calls. 

98. In the 2002 Notice, the Commission tentatively concluded that a customer’s 

2002 Notice, 17 FCC Rcd at 17471-72, paras. 18-19 M3 

M4 The Act defines CPNI as “(A) information that relates to the quantity. technical configuration, type, destination, 
location, and amount of use of a telecommunications service subscribed to by any customer of a 
telecommunications carrier. and that is made available to the carrier by the customer solely by virtue of the carrier- 
customer relationship; and (B) information contained in the bills pertaining to telephone exchange service or 
telephone toll service received by a customer of a carrier.” 47 U.S.C. 5 222(h)(l)(A) and (B) (the 911 Act 
amended the definition of CPNI in section 222(h) to include “location” among a customer’s information that 
carriers are required to protect under the privacy provisions of section 222). CPNI includes personal information 
such as the phone numbers called by a consumer, the length of phone calls, and services purchased by a consumer, 
such as call waiting. See lmplementation of the Telecommunicafions Act of 1996: Telecommunications Carriers’ 
Use of Customer Proprietary Network Informarion and Other Customer Informarion; lmplementation of rhe Non- 
Accounting Safeguards of Sections 271 and 272 of the Communicarions Act of 1934, as amended, 2wO Biennial 
Regulatory Review - Review of Policies and Rules Concerning Unauthorized Changes of Consumers’ Long 
Distance Carriers, CC Docket Nos. 96-1 15.96-149, and 00-257. Third Repon and Order and Third Further Notice 
of Proposed Rulemaking, 17 FCC Rcd 14860 at 14864, para. 7 (2002) (CPNl Third Report and Order). 

Opt-out approval and opt-in approval refer to methods of obtaining customer consent to use, disclose, or permit 305 

access to customers’ CPNI. The opt-in approval method “requires that the carrier obtain from the customer 
affirmative, express consent allowing the requested CPNI usage, disclosure. or access after the customer is 
provided appropriate notification of the carrier’s request consistent with the requirements” adopted by the 
Commission. 47 C.F.R. 5 64.2003(h). Under the opt-out approval method “a customer is deemed to have 
consented to the use, disclosure, or access to the customer’s CPNI if the customer has failed to object thereto 
within the waiting period [adopted by the Commission in 47 C.F.R. 5 64.2009(d)( I)] after the customer is provided 
appropriate notification of the carrier’s request for consent consistent with the rules” adopted by the Commission. 
47 C.F.R. 8 64.2003(i). 

306 Such marketing is not limited to telemarketing and may include direct mail or other marketing 
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request to be placed on a telecommunications carrier’s do-not-call list limits that canier’s ability 
to market to that consumer via t e l e ~ h o n e . ~ ~  The Commission reasoned that “[h]onoring a do not 
call request under section 227 does not render a consent under section 222 a nullity, but instead 
merely limits the manner of contact (is., marketing over the telephone) consistent with the 
express request of the customer under section 227.’’m* Numerous commenters generally 
supported the Commission’s tentative determination that a customer’s section 222 approval to 
use his or her CPM should not ovemde that customer’s request to be placed on a do-not-call 
list.Mg However, some commenters urged the Commission to draw distinctions based on: (1 )  the 
type of CPNI consent received (opt-in versus opt-out); and/or (2) national and state do-not-call 
lists versus company-specific do-not-call lists. 

99. In particular, some commenters argued that a customer’s CPM approval should be 
deemed to override her request to be included on a national (or other general) do-not-call list, but 
should not override a request to be placed on a company-specific do-not-call list.”’ Additionally, 
some commenters supported an approach where a customer’s CPNI approval, if obtained through 
an opt-out mechanism, would not overcome the customer’s request to be placed on a do-not-call 
list; however, opt-in CPNI approval would be deemed to overcome a customer’s inclusion on a 
do-not-call list.”’ A few commenters argued that any CPNI approval should be deemed to 
overcome a customer’s inclusion on a do-not-call registry.”’ Finally, one commenter suggested 
that the question of the interplay between a customer’s opt-in consent to use her CPNI and 
request to be on a do-not-call list should be judged on a customer-by-customer basis, based on 
which request was made most recently.’” 

B. Discussion 

100. We first note that the fact that a telecommunications carrier has current CPM 
about a particular consumer indicates that the consumer is a customer of that carrier. In that 
situation, there exists an established business relationship between the customer and the 

The established business relationship is an exception to the national do-not-call 

307 2W2 Notice, 17 FCC Rcd at 17471-72. para. 19. Ths Commission noted that the carrier would still be able to 
market to that consumer in other ways (e.g., direct mail, e-mail, etc.). Id. 

306 2002 Norice, 17 FCC Rcd at 17471-72, para. 19. 

Mp BellSouth Comments at 6; Verizon Comments at 16; Michael C. Worsham Comments at 3; Yellow Pages 
Comments at 6. 

’I0 Cingular Comments at IO; Sprint Comments at 15 

’’I AT&T Wireless Comments at 20-21. 

312 Concerned Telephone Companies Comments at 1-8: NTCA Comments at 2 (“Offering opt-out consent to the 
consumer’s telecommunications carrier under section 22:? indicates an interest in receiving information on new 
services that may be available either now or in the future from the carrier.”). 

NYSCPB Comments at 5. 313 

’I4 See 47 C.F.R. 8 64.1200(0(4). See also infra Section VI. 
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registry.”’ However, based on the evidence in the record and as supported by numerous 
cornmenters:’6 we confirm our tentative conclusion that if a customer places her name on a 
canids  do-not-call list, that request must be honored even though the customer may also have 
provided consent to use her CPNI under section 222.3’7 By doing so, we maximize the 
protections and choices available to consumers, while giving maximum effect to the language of 
both statutes. At the outset, the average consumer seems rather unlikely to appreciate the 
interrelationship of the Commission’s CPNI and do-not-call rules. Allowing CPNI consent to 
trump a do-not-call request would, therefore, thwart most consumers’ reasonable expectations 
about how a company-specific do-not-call list functions. Equally important, permitting a 
consumer’s CPNI consent to supercede a consumer’s express do-not call request might 
undermine the carrier’s do-not-call database as the first source of information about the 
consumer’s telemarketing preferences. 

101. As discussed infra, because we retain the exemption for calls and messages to 
customers with whom the carrier has an established business reIationship:l8 the determination 
that a customer’s CPNI approval does not trump her inclusion on a do-not-call list should have 
no impact on carriers’ ability to communicate with their customers via telemarketing. ’I9 Carriers 
will be able to contact customers with whom they have an established business relationship via 
the telephone, unless the customer has placed her name on the company’s do-not-call list; 
whether the customer has consented to the use of her CPNI does not impact the carrier’s ability 
to contact the customer via t e l e m ~ k e t i n g . ~ ~  

315 See supra para. 42 

316 BellSouth Comments at 6; Michael C. Worsham Comments at 3; Verizon Comments at 16; Yellow Pages 
Comments at 6. 

317 As one commenter stated “under the Commission’s CPNI rules .. . a customer’s CPNI consent does not equate 
to customer consent to receive telemarketing by that carrier.” AT&T Wireless Comments at 19. 

”* See infra para. I 12. 

We disagree with the Concerned Telephone Companies‘ assertion that a customer’s CPNI consent equates to a 
“prior express invitation or permission” to be contacted. See Concerned Telephone Companies Comments at 2. 
As we discuss herein, a customer’s CPNI consent indicates her willingness to have her telephone company use her 
CPNI in order to. among other things, tailor marketing proposals to her. CPNI approval, however, is not a blanket 
approval for any and all marketing a carrier may decide to pursue. A customer’s afiirmative decision to enroll on a 
do-not-call list is a much more direct and reliable indicator of a customer’s willingness to receive marketing 
advances via the telephone. Accordingly, we disagree with the Concerned Telephone Companies’ assertion that 
‘%onsent given by a customer under the CPNI rules renders Section 227 constraints inapplicable.” Concerned 
Telephone Companies Comments at 2. 

3m Some commenters equated obtaining customers’ consent to use the customers’ CPNl with having an established 
business relationship. See Nextel Comments at 16, section entitled “The Commission Should Interpret the 
Established Business Relationship Rules in a Manner Consistent With the Consent Requirements of the CPNI 
Rules.” We concur with those commenters who argue that the carrier’s established business relationship allows the 
carrier to contact those customers via telemarketing who have requested to be on the national do-not-call list. 
However, as we determine herein, the CPNI consent does not overcome or trump a customer’s request to be 
included on the national do-not-call list. See Cingular Comments at 10; Nextel Comments at 17; Sprint Comments 
at 16 (‘“The view that telecommunications service providers should be allowed to contact their existing customers, 
(continu ed.... ) 

319 
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102. We are not persuaded by the arguments of those commenters who urge the 
Commission to find that CPNI consent should trump a customer’s request to be placed on a do- 
not-call list or similarly, that CPNI consent equates to permission to market “without 
re~triction.”’~’ We note that the Concerned Telephone Companies assert that CPNI consent 
equates to “consent to market withour restriction based on [customers’] CPNI.”3” The 
Commission finds no support for this assertion in any Commission order or statutory provision 
and, as we discuss herein, we specifically determine that CPNI approval does not equate to 
unlimited consent to market without restriction. 

103. Similarly, a number of commenters argue that a customer’s CPNI authorization 
“covers a number of forms of marketing, including telemarketing.”’z3 However, such assertions 
ignore the plain fact that CPNI approval deals specifically with a carrier’s use of a customer’s 
personal information, and only indirectly pertains to or arguably “authorizes” marketing to the 
customer. Do-not-call lists, on the other hand, speak directly to customers’ preferences regarding 
telemarketing contacts.’” Accordingly, we are convinced that a customer’s do-not-call request 
demonstrates more directly her willingness (or lack thereof) to receive telemarketing calls, as 
opposed to any indirect inference that can be drawn from her CPNI approval. 

104. Additionally, we disagree with those commenters who claim that allowing CPNI 
approval to trump a consumer’s request to be on a national or state do-not-call list gives 
consumers greater fle~ibility.’~ As stated above, a carrier’s established business relationship 
with a customer exempts the carrier from honoring the customer’s national do-not-call request. 
However, as stated above, CPNI consent is not deemed to trump a carrier-specific do-not-call list 
request. For similar reasons, we decline to make a distinction based on what type of CPM 
consent (opt-in versus opt-out) received, as some commenters urge.326 

105. We do not allow carriers to combine the express written consent to allow them to 
contact customers on a do-not-call list with the CPNI notice in the manner that AT&T Wireless 
describes. However, we do allow carriers to combine in the same document CPNI notice with a 

(Continued from previous page) 
even if such customers have asked to be placed on a general (non-company specific) DNC list. is consistent with 
the Commission’s view of the importance of ‘established business relationships.”’). 

Concerned Telephone Companies Comments at 2; AT&T Wireless Reply Comments at 26. 

”* Concerned Telephone Companies Comments at 2 (emphasis added). 

323 AT&T Wireless Reply Comments at 26-27. 

Yellow Pages Comments at 7 (“Consumrs who do not want to receive solicitations via telephone are going to 
request to be placed on the do-not-Cali list, regardless of whether the consumer has consented to the use of their 
C P M ) .  

’25 AT&T Wireless Reply Comments at 27 

326 AT&T Wireless Comments at 18-19 (contending that under circumstances where “the express opt-in CPNI 
consent includes customer consent to be contacted by telephone. AWS believes the carrier has the permission to 
contact the customer even if that customer has placed her name on either the carrier‘s or a national do-not-call 
list.”). See also NYSCF’B Comments at 5. 
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request for express written consent to call customers on a do-not-call list, provided that such 
notices and opportunities for consumer consent are separate and dstinct. That is, consumers 
must have distinct choices regardmg both whether to allow use of their CPNI and whether to 
allow calls after registering a do-not-call request, but carriers may combine those requests for 
approval in the same notice document. Finally, we find a distinction based on the type of CPNI 
consent unnecessary here, as caniers can avail themselves of the established business 
relationship exception to contact their existing customers, irrespective of the type of CPNI 
consent obtained. 

106. Similarly, we agree with those commenters”’ who advise against using a time 
element to determine whether a customer’s do-not-call request takes precedence over the 
customer’s opt-in approval to use her CPNI,’28 because adding a time element would 
unnecessarily complicate carrier compliance and allow carriers to game the system. In particular, 
the New York State Consumer Protection Board argues that “enrollment on a national do-not-call 
list should take precedence over the prior implied consent through the ‘opt-out’ procedure, but 
that the latest in time should prevail regarding ‘opt-in’ ~onsents .” ’~~ Because we determine that 
carriers can contact consumers with whom they have established business relationships, 
irrespective of those consumers’ CPNI preferences, we find this proposed methodology 
unnecessary in determining whether a customer’s CPNI consent should trump her do-not-call 
request. Additionally, we note that this proposal could be manipulated by carriers to overcome 
consumers’ do-not-call preferences, by allowing carriers to send CPNI notices to customers that 
are intentionally timed to “overcome” previously expressed do-not-call requests. 

107. Finally, although it was not directly raised in the 2002 Notice, some commenters 
raised the issue of whether any type of do-not-call request revokes or limits a carrier’s ability to 
use CPNI in a manner other than telemarketing.)’0 To the degree such affirmation is necessary, 
we agree with those commenters who maintain that a carrier’s ability to use CPNI is not 
impacted by a customer’s inclusion on a do-not-call list, except as noted above. 

108. Constitutional Implications. We disagree with those commenters who argue that 
our decision that a customer’s CPNI approval does not trump her request to be on a do-not-call 
list violates the First Amendment rights of carriers and 
authority to support their arguments, and we do not believe the fact that customers have given 
their approval for carriers to use their CPNI implicates any additional First Amendment issues 
beyond those discussed in Section III.B.4., supra. Accordingly, we find our rules implementing 
the do-not-call registry are consistent with the First Amendment as applied to any consumer, 
including those who have previously given their approval to carriers to use their CPNI, pursuant 

Commenters cite no 

327 AT&T Wireless Reply Comments at 27 

328 NYSCPB Comments at 5. 

329 NYSCPB Comments at 5.  

330 AT&T Wireless Reply Comments at 26; Verizon Comments at 16: Yellow Pages Comments at 6. 

Concerned Telephone Companies Comments at 3 331 
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to section 222. Furthermore, we believe that the exception which allows carriers to call 
consumers with whom they necessarily have an established business relationship renders 
commenters’ arguments moot, as carriers necessarily have an established business relationship 
with any customer from whom they solicit CPNl approval. 

VI. ESTABLISHED BUSINESS RELATIONSHIP 

A. Background 

109. The TCPA provides that the term “telephone solicitation” does not include a call 
or message to any person with whom the caller has an established business relationship (or 
EBR).”* The Commission determined during its initial TCPA rulemaking that, based on the 
record and legislative history, the TCPA also permits an “established business relationship” 
exemption from the restrictions on artificial or prerecorded message calls to residences.”” In the 
2002 Notice, we sought comment on the exemption generally, and more specifically, on the 
definition of “established business relationship,” and whether any circumstances have developed 
that would justify revisiting these c o n c l u ~ i o n ~ . ~ ~ ~  The current rules define the term “established 
business relationship” to mean: 

a prior or existing relationship formed by a voluntary two-way 
communication between a person or entity and a residential subscriber 
with or without an exchange of consideration, on the basis of an 
inquiry, application, purchase or transaction by the residential 
subscriber regarding products or services offered by such person or 
entity, which relationship has not been previously terminated by either 
party.335 

110. Industry commenters overwhelmingly support retaining the exemption for calls to 
customers with whom companies have an established business relati~nship,)’~ and many urge the 
Commission not to narrow the scope of the e~emption.’~’ Many industry members are also 
opposed to any time limitation on the exemption?” or any modification of the rules that would 

332 47 U.S.C. 5 227(a)(3)(B). 

333 1992 TCfA Order, 7 FCC Rcd at 8770, para. 34; see also 47 C.F.R. g 64.1200(~)(3) 

334 2002 Norice, 17 FCC Rcd at 17480, para. 34. 

”’47 C.F.R. 5 64.1200(0(4) 

336 See, e.&, MPA Comments at 5 ,  13; MBNA Comments at 7; NAIl Comments at 3; SBC Comments at 1 0  Nextel 
Comments at 11-13. 

33’See, e.g.. ATA Comments at 101-105; NADA Comments at 2 

See, e&, SBC Comments at 12-13; Intuit Comments at 6; DMA Comments at 20-21; ATA Comments at 105. 
Bur see, e.g., ERA Comments at 11  (definition should cover 24 month period prior to call); AT&T Wireless Reply 
Comments at 18-19 (favoring the FTC’s 18-month duration on the established business relationship); Scholastic 
Comments at 8 (3 years following payment for goods and 6 months following an inquiry); MidFirst Bank 
(continu ed.... ) 
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interfere with a company’s ability to market different services and products.”’ Most consumer 
groups and state organizations support the exemption, provided the scope of the definition is 

Some consumer advocates disagreed with the assumption that consumers want to hear from 
companies with whom they have an existing relationship. One commenter stated that because a 
consumer might have established a relationship with a company does not necessarily mean that 
he or she wishes to receive telemarketing calls from that company.”’ Many consumers’ groups 
argued that the relationship should be ongoing,”’ should require a completed transaction, such as 
a purchase or payment,’M and should be limited in duration.345 Of commenters who advocated a 
specific time limit on the EBR, there was less consensus about how long the relationship should 
last following a transaction between the seller and consumer.346 

A few consumers advocated eliminating the exemption for parecorded messages.341 

11 1. The FTC decided to provide an exemption for “established business relationships” 
from the national “do-not-call” registry, as long as the consumer has not asked to be placed on 

(Continued from previous page) 
Comments at 2-3 (suggesting the existing business relationship be terminated no earlier than a period of 12 months 
following the last purchase and no earlier than 60 days following the closure of all accounts with a company). 

339 See, e.&, HFS Comments at 6; WorldCom Comments at 14-16; Comcast Comments at 5-7; American Express 
Comments at 3-4. 

See, e+, NASUCA Comments at 17; John A. Shaw Comments at 4; TOPUC Comments at 5: NYSCPB 
Comments at 7-8 (should not extend to related business entities); Michael C. Worsham Comments at 10 (should 
delete “inquiry. application” from definition, as they do not constitute permission to receive prerecorded 
messages); PUC of Ohio Comments at 15 (should be limited to contact about changes or updates to current product 
or service); NYSCPBathe r  Than DNC List Comments at 7-8, 14-17 (should not extend to related business 
entities or include a mere inquiry); NCL Comments at 5 (explaining that under the current definition of established 
business relationship, consumers have to remember the name of every company with whom they have ever had any 
contact in order to determine which can call legally and which cannot). 

’4 Thomas M. Pechnik Comments at 3 (no authority in section 227 for an EBR exemption for artificial or 
prerecorded message calls); Wayne G. Strang Comments at 12 (should revoke EBR exemption for prerecorded 
messages). 

340 

See AARP Comments at 6; see also NCL Comments at 5 (urging the Commission to require telemarketers to 
disclose to their customers that they plan to make telemarketing calls and to provide the oppmunity for them to 
opt-out). 

See, e.&. AARP Comments at 5 ;  NASUCA Commeits at 17-18 343 

344 AARP Comments at 5.  

AARP Comments at 5.  

Some suggest 24 months (MPA Comments at 12-13 and NASUCA Comments at 17); others advocate a 36- 
month period (Scholastic Comments at 8 and Bank of America Comments at 4); some commenters maintain that a 
12-month period would be sufficient (Sprint Comments at 18); other commenters advocated a definition 
comparable to the R C ’ s  (DIRECTV Funher Comments at 2; NTCA Further Comments at 2-3). See also TOPUC 
Comments at 6 (stating that Commission rules should require that the relationship be ongoing. To qualify as 
“ongoing,” the customers must have completed a purchase or transaction with a specific company within 24 
months prior to the call). 

3 4  
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the seller’s company-specific “do-not-call” list. The FTC’s amended Rule limits the “established 
business relationship” exemption to relationships formed by the consumer’s purchase, rental or 
lease of goods or services from, or financial transaction with, the seller within eighteen (18) 
months of the telephone call or, in the case of inquiries or applications, to three (3) months from 
the inquiry or application.’” The FTC explained that this time frame is consistent with most 
state laws that include a time limit,)48 and is more in keeping with consumer expectations than an 
open-ended exemption.349 The FTC also determined that affiliates will fall within the exemption 
only if the consumer would reasonably expect them to be included given the nature and type of 
goods or services offered and the identity of the affiliate.350 

B. Discussion 

112. We conclude. that, based on the record, an established business relationship 
exemption is necessary to allow companies to communicate with their existing ~ustomers.‘~’ 
Companies maintain that the exemption allows them to make new offers to existing customers, 
such as mortgage refinancing, insurance updates, and subscription renewals.’52 They suggest that 
customers benefit from calls that inform them in a timely manner of new products, services and 
pricing plans. American Express contends that its financial advisors have a fiduciary duty to 
their customers, requiring them to contact customers with time-sensitive inf~rmation.’~’ We are 
persuaded that eliminating this EBR exemption would possibly interfere with these types of 
business relationships. Moreover, the exemption focuses on the relationship between the sender 
of the message and the consumer, rather than on the content of the message. It appears that 
consumers have come to expect calls from companies with whom they have such a relationship, 
and that, under certain circumstances, they may be willing to accept these calls.’” Finally, we 
believe that while consumers may find prerecorded voice messages intrusive, such messages do 
not necessarily impose the same costs on the recipients as, for example, unsolicited facsimile 

FTC Order, 68 Fed Reg. at 4634; 16 C.F.R. 5 310.2(n). 341 

)48 FTC Order, 68 Fed. Reg. at 4634. 

349 FTC Order. 68 Fed Reg. at 4592. 

’50 FTC Order, 68 Fed. Reg. at 4593-94 

’” The “established business relationship” permits telemarkelers to call consumers registered on the national do- 
not-call list and to deliver prerecorded messages to consumers. The “established business relationship,” however, 
is not an exception to the company-specific do-not-call rules. Companies that call their EBR customers must 
maintain company-specific do-not-call lists and record any do-not-call requests as required by amended 47 C.F.R. 
5 64.1200(d). See infra discussion in para. 124. The Commission has also reversed its prior conclusion that an 
“established business relationship” provides the necessary permission to deliver unsolicited facsimile 
advertisements. See infra discussion in para. 188-191. 

352 See, e&, ATA Comments at 105; Verizon Comments at 13-14. 

’” American Express Comments at 4. 

See. e.&. Bank of America Comments at 3; ATA Comments at 101. 354 
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messages.355 Therefore, we retain the exemption for established business relationship calls from 
the ban on prerecorded messages. Telemarketers that claim their prerecorded messages are 
delivered pursuant to an established business relationship must be prepared to provide clear and 
convincing evidence of the existence of such a relationship. 

1. 

We conclude that the Commission’s current definition of “established business 
relationship” should be revised. We are convinced that consumers are confused and even 
frustrated more often when they receive calls from companies they have not contacted or done 
business with for many years. The legislative history suggests that it was Congress’s view that 
the relationship giving a company the right to call becomes more tenuous over time.356 In 
addition, we believe that this is an area where consistency between the FCC rules and FTC rules 
is critical for both consumers and telemarketers. We conclude that, based on the range of 
suggested time periods that would meet the needs of industry, along with consumers’ reasonable 
expectations of who may call them and when, eighteen (18) months strikes an appropriate 
balance between industry practices and consumers’ privacy interests. Therefore, the Commission 
has modified the definition of established business relationship to mean: 

Definition of Established Business Relationship 

113. 

a prior or existing relationship formed by a voluntary two-way 
communication between a person or entity and a residential subscriber 
with or without an exchange of consideration, on the basis of the 
subscriber’s purchase or transaction with the entity within the eighteen 
(18) months immediately preceding the date of the telephone call or on 
the basis of the subscriber’s inquiry or application regarding products or 
services offered by the entity within the three (3) months immediately 
preceding the date of the call, which relationship has not been 
previously terminated by either party.357 

The 18-month time period runs from the date of the last payment or transaction with the 
company, making it more likely that a consumer would expect a call from a company with which 
they have recently conducted business. The amended definition permits the relationship, once 
begun, to exist for eighteen (18) months in the case of purchases or transactions and three (3) 
months in the case of inquiries or applications, unless the consumer or the company “terminates” 

355 See infra discussion on unsolicited facsimile messages. paras. 185-193. 

See H.R. REP. NO. 102-317 at 14 (1991) (“In the Committee’s view, an ‘established business relationship’ . . . 
could be based upon any prior transaction, negotiation, or inquiry between the called party and the business entity 
that has occurred during a reasonable period of time. . . The Committee recognized this relationship so as not to 
foreclose the capacity of businesses to place calls that build upon, follow up. or renew, within a reasonable period 
of time, what had once been [an] ‘existing customer relationship.”’) The House Report also states that ”. . . the 
Committee believes the test to be applied must be grounded in the consumer’s expectation of receiving the call. 
Consequently, the test shall consist of a determination of whether the new solicitation occurs within a reasonable 
period of time and the new product or service being promoted is related substantially to the prior relationship.” Id. 
at 14-15. 

357 See amended 47 C.F.R. $64.1200(tX3). 

356 
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it. We emphasize here that the termination of an established business relationship is significant 
only in the context of solicitation calls.358 Therefore, consistent with the language in the 
definition, a company’s prior relationship with a consumer entitles the company to call that 
consumer for eighteen (18) months from the date of the last payment or financial transaction, 
even if the company does not currently provide service to that For example, a 
consumer who once had telephone service with a particular carrier or a subscription with a 
particular newspaper could expect to receive a call from those entities in an effort to “winback” 
or “renew” that consumer’s business within eighteen (18) months. In the context of 
telemarketing calls, a consumer’s “prior or existing relationship” continues for eighteen (18) 
months (3 months in the case of inquiries and applications) or until the customer asks to be 
placed on that company’s do-not-call list.360 

114. Znauiries. The Commission asked whether we should clarify the type of consumer 
inquiry that would create an “established business relationship” for purposes of the exemption. 
Some consumers and consumer groups maintain that a consumer who merely inquires about a 
product should not be subjected to subsequent telemarketing calls?6‘ Industry commenters, on 
the other hand, believe that companies should be permitted to call consumers who have made 
inquiries about their products and services, and that consumers have come to expect such calls.)6’ 
The legislative history suggests that Congress contemplated that an inquiry by a consumer could 
be the basis of an established business relati~nship,)~’ but that such an inquiry should occur 
within a reasonable period of time.’M While we do not believe any communication would 
amount to an established business relationship for purposes of telemarketing calls, we do not 
think the definition should be narrowed to only include situations where a purchase or transaction 
is completed.365 The nature of any inquiry must, however, be such to create an expectation on the 

358 We also note that the act of “terminating” an established business relationship will not hinder or thwart 
creditors’ attempts to reach debtors by telephone, to the extent that debt collection calls constitute neither 
telephone solicitations nor include unsolicited advertisements. See 1995 TCPA Reconsideration Order, 10 FCC 
Rcd at 12400, para. 17. 

359 See amended 47 C.F.R. 5 64.12oo(f)(3). 

See infia discussion on the interplay between the established business relationship and a do-not-call request, 
para. 124. 

NASUCA Comments at 17; TOPUC Comments at 5-6; NCL Comments at 5 (EBR should be narrowed to 
require a consumer to actually set up an account with a company for the purpose of making recurring or repeated 
purchases); Michael C. Worsham Comments at 10; Stewart Abramson-December 9,2002 Comments at 4-5; 
NYSCPB-Other Than DNC List Comments at 15. 

MZ Verizon Comments at 15; FSR Comments at 3-4 

361 

See H.R. REP. No. 102-317 at 14-15 (1991) (noting that if an investor had written to a mutual fund or 
responded to an ad requesting additional information. the fund’s manager could make follow-up calls. The Report 
also explains that a loan offcer or financial consultant may call a telephone subscriber who had requested a loan.). 

3M H.R. REP. No. 102-317 at 14.15 (1991). 

See. e.g.. TOPUC Comments at 5-6, 11 (“there is no reason for a customer who merely inquires about a product 365 

or service, or answers a survey, to be subject to future telemarketing calls”); NCL Comments at 5 (definition 
(continu ed.... ) 
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part of the consumer that a particular company will call them. As confirmed by several industry 
commenters, an inquiry regarding a business’s hours or location would not establish the 
necessary relationship as defined in Commission rules.’& By malung an inquiry or submitting an 
application regarding a company’s products or services, a consumer might reasonably expect a 
prompt follow-up telephone call regarding the initial inquiry or application, not one after an 
extended period of time. Consistent with the FTC’s conclusion, the Commission believes three 
months should be a reasonable time in which to respond to a consumer’s inquiry or 
appli~ation.’~’ Thus, we amend the definition of “established business relationship” to permit 
telemarketing calls within three (3) months of an inquiry or application regarding a product or 
service offered by the company. 

115. We emphasize here that the definition of “established business relationship” 
requires a voluntary two-way communication between a person or entity and a residential 
subscriber regarding a purchase or transaction made within eighteen (18) months of the date of 
the telemarketing call or regarding an inquiry or application within three (3) months of the date 
of the call. Any seller or telemarketer using the EBR as the basis for a telemarketing call must be 
able to demonstrate, with clear and convincing evidence, that they have an EBR with the called 
party. 

116. Differenr Producrs and Services. The Commission also invited comment on 
whether to consider modifying the definition of “established business relationship” so that a 
company that has a relationship with a customer based on one type of product or service may not 
call consumers on the do-not-call list to advertise a different service or p r o d ~ c t . ’ ~  Industry 
commenters believe an EBR with a consumer should not be restricted by product or service, but 
rather, should permit them to offer the full range of their services and products.x9 Consumer 
advocates who commented on the issue maintain that a company that has a relationship based on 
one service or product should not be allowed to use that relationship to market a different service 

(Continued from previous page) 
should be narrowed to include situations in which the consumer has set up an account with a company for purposes 
of making recurring or repeated purchases). 

366 Verizon Comments at 15; ATAComments at 104; ABAComments at 5 

”’ Most commenters who suggested a time limit on the EBR did not specify that it would apply to inquiries. Bur 
see Scholastic Comments at 8 (for requests of infoxmation, the reasonable amount of time should be at least 6 
months); DIRECTV Reply Comments at 5 (FCC should adopt the same timeframes adopted by the lTC-I8 
months for a purchase and 3 months for an inquiry); Intuit Reply Comments at 7 (3-month rule is not practical from 
the perspective of an online service provider and software company; customers may be interested in upgrading 
software or in new products and services several years after the initial purchase). 

2002 Notice, 17 FCC Rcd at 17472, para. 20. 

369 NCTA Comments at 2-5 ( “[Ilt is precisely because cable operators now compete with a range of other wireline 
and wireless entities in providing packages of different services and products that it is more important than ever- 
to cable operators and their customers-that operators be able to keep their customers informed of the full range of 
offerings and promotions available to them.”); Comcast Comments at 7-8; Cox Comments at 6-8; Yellow Pages 
Comments at 8; American Express Comments at 3; DMA Comments at 28. 
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or prod~ct.’~’ The Commission agrees with the majority of industry comnienters that the EBR 
should not be limited by product or service. In today’s market, many companies offer a wide 
variety of services and products. Restricting the EBR by product or service could interfere with 
companies’ abilities to market them efficiently. Many telecommunications and cable companies, 
for example, market products and services in  package^.^" As long as the company identifies 
itself adequately,’” a consumer should not be surprised to receive a telemarketing call from that 
company, regardless of the product being offered. If the consumer does not want any further 
calls from that company, he or she may request placement on its do-not-call list. 

117. Affiliured Entities. In the 1992 TCPA Order, the Commission found that a 
consumer’s established business relationship with one company may also extend to the 
company’s affiliates and s~bsidiaries.”~ Consumer advocates maintain that the EBR exemption 
should not automatically extend to affiliates of the company with whom a consumer has a 
business relationship.374 Industry members argue that it should apply to affiliates that provide 
reasonably-related products or services.315 The Commission finds that, consistent with the FTC’s 
amended Rule, affiliates fall within the established business relationship exemption only if the 
consumer would reasonably expect them to be included gven  the nature and type of goods or 

310 John A. Shaw Comments at 4; PUC of Ohio Comments at 15 (should limit the contact about changes or updates 
to the current product or service. For example, a lawn care service cannot call to offer vinyl siding); Joe Shields 
Further Comments at 3 (any product or service offered through telemarketing must be substantially related to the 
product that created the relationship). 

See WorldCom Comments at 9 (describing its “Neighborhood” product. which combines a special feature 
package and unlimited local and long distance calling for one price); Cablevision Reply Comments at 3 (noting that 
in addition to telephone and telecom products, the company owns an array of entertainment and retail venues. It 
also faces strong competition from other providers of video programming, and needs to be able to let customers for 
one line of service know about other services). 

311 

As required by the amended rules we adopt today, “[a] person or entity making a call for telemarketing 
purposes must provide the called party with the name of the individual caller, the name of the person or entity on 
whose behalfthe call is being made, and a telephone number o r  address at which the person or entity may be 
contacted.” See 47 C.F.R. 9 64.12GQ(d)(4). The amend4 rules also require that all artificial or prerecorded 
telephone messages shall, “[alt the beginning of the message, state clearly the identify of the business. individual. 
or other entity that is responsible for initiating the call. . fa  business is responsible for initiating the call, the name 
under which the entity is registered to conduct business with the State Corporation Commission (or comparable 
regulatory authority) must be stated, and [dluring or after the message, state clearly the telephone number (other 
than that of the autodialer or prerecorded message player which placed the call) of such business, other entity, or 
individual. . .” See 47 C.F.R. § 64.12Wb). 

373 See 1992 TCPA Order, 7 FCC Rcd at 8710-1 I ,  para. 34. 

374 NCL Comments at 5-6; NYSCPB-Other Than DNC List Comments at 7. 

375 See. e.g., SBC Comments at 11 (This is consistent with sec. 272(g). which allows Bell Operating Companies to 
jointly market services of their long distance affiliates); Visa Comments at 6 (should also apply to co-brand and 
affinity partners); FSR Comments at 4 (Commission should make clear that any member of a corporate family, 
including subsidiaries and affiliates, should be permitted to call as long as customer has EBR with any member). 

372 
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services offered and the identity of the affiliate.376 This definition offers flexibility to companies 
whose subsidiaries or affiliates also make telephone solicitations, but it is based on consumers’ 
reasonable expectations of which companies will call them.377 As the ATA and other 
commenters explain, consumers often welcome calls from businesses they know. A call from a 
company with which a consumer has not formed a business relationship directly, or does not 
recognize by name, would likely be a surprise and possibly an annoyance. This determination is 
also consistent with current Commission rules on the applicability of do-not-call requests made 
to affiliated persons or entities. Under those rules, a residential subscriber’s do-not-call request 
will not apply to affiliated entities unless the consumer reasonably would expect them to be 
included given the identification of the caller and the product advertised.’” 

118. Orher h u e s .  The Commission clarifies that the established business relationship 
exemption does not pennit companies to make calls based on referrals from existing customers 
and clients;79 as the person referred presumably does not have the required business relationship 
with the company that received the referral. An EBR is similarly not formed when a wireless 
subscriber happens to use another carrier’s services through r ~ a m i n g . ’ ~  In such a situation, the 
consumer has not made the necessary purchase or inquiry that would constitute an EBR or 
provided prior express consent to receive telemarketing calls from that company. We recognize 
that companies often hire third party telemarketers to market their services and products. In 
general, those telemarketers may rely on the seller’s EBR to call an individual consumer to 
market the seller’s services and  product^.'^' However, we disagree with Nextel that a consumer’s 
EBR with a third party telemarketer, including a retail store or independent dealer, extends to a 
seller simply because the seller has a contractual relationship with that telemarketer. The seller 
would only be entitled to call a consumer under the EBR exemption based on its own EBR with a 
consumer.382 We also disagree with WorldCom that the EBR should extend to marketing 
partners for purposes of telemarketing joint offers, to the extent the “partner” companies have no 

’16 Given the numerous types of business relationships, the Commission believes it appropriate to treat the issue of 
a consumer’s “reasonable expectations” in any complaint on a case-by-case basis. See also H.R. REP. NO. 102-317 
at 15 (noting that contact by an affiliate of the company with whom a consumer has an established business 
relationship may be permissible if the solicitation by the affiliate related to a transaction in progress with the 
consumer or was substantially related to the product or service forming the basis of the business relationship.). 

’” See, e.g., American Express Comments at 4. 

378 See 47 C.F.R. p 64.1200(e)(2)(v). 

’19 See New Jersey Ratepayer Further Reply Comments at 3 (providing an exemption for referrals by existing 
customers would provide an open door and the element of consent would still be missing). Bur see NAIFA 
Comments at 3. 

See AT&T Wireless Comments at 25 (arguing that an established business relationship is formed in such a 
situation). 

”’ See Verizon Comments at 14-15 

382 See Nextel Reply Comments at 15-17. However. if a consumer purchases a seller’s products at a retail store or 
from an independent dealer, such purchase would establish a business relationship with the seller, entitling the 
seller to call that consumer under the EBR exemption. 
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EBR with the consumer.383 

2. Telecommunications Common Carriers 

In the 2002 Norice, we asked what effect the established business relationship 119. 
exemption might have on the telecommunications industry, if a national do-not-call list is 
established. According to WorldCom, telephone solicitations are the primary mechanism for, 
and the means by which consumers are accustomed to, purchasing competitive 
telecommunications services.3s4 WorldCom argues that with the advent of competition in the 
formerly monopolized local telephone markets, and the entry of the Regional Bell Operating 
Companies into the long distance market, carriers need to be able to market effectively their new 
services.385 WorldCom argues that a national do-not-call list that exempts calls to persons with 
whom a company has established business relationships will favor incumbent  provider^."^ 
According to WorldCom, incumbent local exchange carriers maintain most of the local customer 
base, and therefore would be able to telemarket new services to all those customers, regardless of 
whether they were on the national do-not-call registry, because of the established business 
relationship exemption. New competitors, on the other hand, would be restricted from calling 
those same consumers. 

120. One approach would be to narrow the “established business relationship” for 
telecommunications carriers, so that a carrier doing business with customers based on one type of 
service may not call those customers registered with the national do-not-call list to advertise a 
different service.387 We find, however, that the record does not support such an approach in the 
context of telemarketing calls. Along with the majority of industry cornenters in this 
proceeding, WorldCom maintains that companies “must have flexibility in communicating with 
their customers not only about their current services, but also to discuss available alternative 
services or products. . . . Limiting a common carrier’s “established business relationship” by 9.388 

383 See Notice of Ex Pane Presentation from WorldCom to FCC at 8, tiled June 16,2003. 

384 WorldCom Comments at I. 

”’ WorldCom Comments at 9 (“telemarketing is the most cost-effective way to introduce new products and 
services to the public, especially local and long distance telecommunications services that customers customize for 
their specific needs” (footnote omitted)). 

386 WorldCom Comments at 13; see also ATA Reply Comments at 30-32; Winstar Further Comments at 3-4 
(maintaining that the FCC should either exempt telecommunications service providers from the do-not-call rules or 
implement rules that prevent incumbents from using the EBR to preserve their monopoly); CompTel Further Reply 
Comments at 2 (should follow WorldCom’s suggestion and determine that all consumers have an EBR with all 
providers of local service). But see Wayne G. Strang Reply Comments at 16 (suggesting that WorldCom’s 
arguments are exaggerated as even those entities that have an established business relationship with a subscriber may 
not take advantage of the exemption once the subscriber makes a do-not-call request). 

See 2002 Norice. 17 FCC Rcd at 17472, para. 20; see also Shaw Further Reply Comments at 13 (if there is any 381 

competition problem, the EBR for ILECS should not allow them to sell the customer additional services or 
products). 
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product or service might harm competitors’ efforts to market new goods or services to existing 
customers, and would not be in the public interest. 

121. WorldCom proposes instead that the Commission revise the definition of 
established business relationship so that all providers of a telecommunications service- 
incumbents and new entrants alike-are deemed to have an established business relationship 
with all consumers.389 Alternatively, WorldCom suggests that the definition of an established 
business relationship be revised to exclude a company whose relationship with a consumer is 
based solely on a service for which the company has been a dominant or monopoly provider of 
the service, until such time as competitors for that service have sufficiently penetrated the 
market.’” 

122. Although we take seriously WorldCom’s concerns about the potential effects of a 
national do-not-call list on competition in the telecommunications marketplace, we decline to 
expand the definition of “established business relationship” so that common carriers are deemed 
to have relationships with all consumers for purposes of making telemarketing calls. Broadening 
the scope of the established business relationship in such a way would be inconsistent with 
Congress’s mandate “to protect residential telephone subscribers’ privacy rights to avoid 
receiving telephone solicitations to which they ~bject.”’~’ To permit common carriers to call 
consumers with whom they have no existing relationships and who have expressed a desire not 
to be called by registering with the national do-not-call list, would likely confuse consumers and 
interfere with their ability to manage and monitor the telemarketing calls they receive.”’ 

123. We further note that with the establishment of a national do-not-call registry, 
carriers will still be permitted to contact competitors’ customers who have not placed their 
numbers on the national list. In addition, carriers will be able to call their prior and existing 
customers for 18 months to market new products and services, such as long distance, local, or 
DSL services, as long as those customers have not placed themselves on that carrier’s company- 
specific do-not-call list.’93 For the remaining consumers with whom common carriers have no 
(Continued from previous page) 

WorldCom Comments at 15. See also WorldCom Comments at 15-16 (arguing that limiting calls to those 
related to the customer’s current service does not make sense in a market where products are increasingly 
integrated). 

389 WorldCom Reply Comments at 11. But see Verizon Funher Reply Comments at 2-3 (it would be at odds with 
the plain meaning of EBR to adopt WorldCom’s suggestion that all consumers would have an EBR with 
WorldCom). 

’90 WorldCom Reply Comments at 11 

391 See 47 U.S.C. 5 227(c)(1) 

392 We note that of the TCPA-related complaints filed by consumers with the Commission, a substantial number 
have been against common carriers. See Caroline E. Mayer, “Do Not Call’ List Operator AT&T Leads in 
Complaints,” Washingtonpost.com (April 23,2003) ~htto://w;tshineton~ost.com/wD-dvn/anicle~Al7683- 
2M13A~r22.html> (describing the number of complaints filed against AT&T and other common carriers for do-not- 
call violations); see also ATA Comments, Appendix 16. 

393 See supra para. I13 for a discussion regarding termination of the established business relationship for purposes 
of telemarketing calls. 
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established business relationship and who are registered with the do-not-call list, carriers may 
market to them using different advertising methods, such as direct mail. Therefore, we find that 
treating common carriers like other entities that use the telephone to advertise, best furthers the 
goals of the TCPA to protect consumer privacy interests and to avoid interfering with existing 
business relationships. 

3. Interplay Between Established Business Relationship and Do-Not-Call 
Request 

124. In the 2002 Notice, we sought comment on the effect of a do-not-call request on 
an established business relationship?% We noted the legislative history on this issue, which 
suggests that despite an established business relationship, a company that has been asked by a 
consumer not to call again, must honor that request and avoid further calls to that consumer.39s 
Consumer advocates who discussed the interplay between the established business relationship 
and a do-not-call request maintained that a do-not-call request should “trump” an established 
business relationship,’% and that consumers should not be required to terminate business 
relationships in order to stop unwanted telemarketing calls.’97 The majority of industry 
commenters also supported the notion that companies should honor requests from individual 
consumers not to be called, regardless of whether there is a business relation~hip.”~’ As discussed 
earlier, companies will be permitted to call consumers with whom they have an established 
business relationship for a period of 18 months from the last payment or transaction, even when 
those consumers are registered on the national do-not-call list, as long as a consumer has not 
asked to be placed on the company’s do-not-call list. Once the consumer asks to be placed on the 
company-specific do-not-call list, the company may not call the consumer again regardless of 
whether the consumer continues to do business with the company. This will apply to all services 
and products offered by that c ~ m p a n y . ’ ~  If the consumer continues to do business with the 

”* 2002 Notice, 17 FCC Rcd at 17480-81, para. 35. 

’’’ SeeH.R. REP. NO. 102-317 at 15-16 (1991) (‘If a subscriber asks a company with whom it has an established 
relationship not to call again, that company has an obligation to honor the request and avoid further contacts. 
Despite the fact that objecting subscribers can be called based on an ’established business relationship,’ it is the 
strongly held view of the Committee that once a subscriber objects to a business that calls based on an established 
relationship, such business must honor this second objection and implement procedures not to call that twice- 
objecting subscriber again.”). 

396 See, e.g., Thomas M. Pechnik Comments at 3; Joe W. McDaniel-Fifth December 5,2032 Comments; City of 
Chicago Comments at 11-12; Philip 1. Charvat Comments at 8; Mark A. Hiner Comments; Barbara Crouse 
Comments (receives calls from a newspaper because she is a subscriber, even when she asks to be placed on a do- 
not-call list); Wayne G. Strang Comments at 13; TOPUC Comments at 6. 

39’ Owen O’Neill Comments at 2; City of New Orleans Comments at 10 

3y8 See, e&, DialAmerica Comments at 14; AT&T Wireless Comments at 26-27; Verizon Comments at 15; HFS 
Comments at 9; NCTA Comments at 5. Bur see Bank of America Comments at 6 (a do-not-call request should not 
terminate the relationship, and businesses should be able to continue calling those customers). 

See, e+, Philip J. Charvat Comments at 8 (If product exceptions to do-not-call requests were allowed, the 
TCPA’s effectiveness would be eviscerated. “A ‘credit card’ offer declined by a consumer with a [do-not-call] 
(continued.. . .) 
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telemarketer after asking not to be called (by, for example, continuing to hold a credit card, 
subscribing to a newspaper, or making a subsequent purchase), the consumer cannot be deemed 
to have waived his or her company-specific do-not-call request.4w As described above, we 
amend the company-specific do-not-call rules to apply to “any call for telemarketing purposes’’ to 
make clear that a company must cease making telemarketing calls to any customer who has made 
a do-not-call request, regardless of whether they have an EBR with that customer.“1 We also 
adopt a provision stating that a consumer’s do-not-call request terminates the EBR for purposes 
of telemarketing calls even if the consumer continues to do business with the seller.“’ 

VII. TAX-EXEMPT NONPROFIT ORGANIZATION EXEMITION 

A. Background 

125. The term “telephone solicitation,” as defined in the TCPA, does not include a call 
or message “by a tax-exempt nonprofit ~rganization.”~’~ The Commission concluded, as part of 
its 1995 Reconsideration Order, that calls placed by an agent of the telemarketer are treated as if 
the telemarketer itself placed the ca11!04 Therefore, calls made by independent telemarketers on 
behalf of tax-exempt nonprofits also are not subject to the rules governing telephone 
so~icitations.~”~ 

126. Over the years, the Commission has received inquiries about calls made jointly by 
nonprofit and for-profit organizations. In the 2002 Notice, we described a scenario in which a 
tax-exempt nonprofit organization calls consumers to sell another company’s magazines and 
receives a portion of the proceeds. We then asked whether such calls should be exempt from the 
restrictions on telephone solicitations and prerccorded messages as calls made by a tax-exempt 
nonprofit organization.““ 

127. Tax-exempt nonprofit organizalions explained that they rely on the expertise and 
(Continued from previous page) 
demand, will be followed by a ‘shopping convenience card’ offer from the same entity”); Stewart Abramson- 
December 9,2002 Comments at 1 (a do-not-call request should apply to the business generally, not just by product 
or service. Otherwise, it would be very time-consuming for the consumer). 

In some instances, however, a consumer may grant explicit consent to be called during the course of a 4w 

subsequent purchase or transaction. 

See amended rule at 47 C.F.R. 5 64.1200(d). See a h  supra para. 96 

See amended rule at 47 C.F.R. 5 64.1200(0(3)(i) 

401 

403 47 U.S.C. 5 227(a)(3). In its initial rulemaking in 1992, the Commission concluded that. in the same vein, calls 
by tax-exempt nonprofit organizations also should be ercmpt from the prohibition on prerecorded messages to 
residences as non-commercial calls. See 1992 TCPA Order, 7 FCC Rcd at 8773-74, para. 40; see also 47 U.S.C. $ 
227(a)(3)(C) and 47 C.F.R. 5 64.1200(~)(4). 

See 1995 TCPA Reconsideration Order, 10 FCC Rcd at 12397, para. 13. 

405 See 1995 TCPA Reconsideration Order, 10 FCC Rcd at 12397, para. 13. 

2002 Notice, 17 FCC Rcd at 17479, para. 33. 
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operational efficiencies of professional fundraisers to conduct their fundraising campaigns. 
Therefore, they support the continued exemption for professional fundraisers that call on behalf 
of nonprofit organi~ations!~’ Many commenters, while supportive of the exemption for calls by 
nonprofits, were concerned that it frequently has been used to veil what is in reality a commercial 
venture.408 Some commenters emphasized that “the TCPA non rofit exemption should not 
function as an artifice for an inherently commercial enterprise.” O9 NAAG, for example, 
maintained that calls that serve to benefit for-profit companies (in whole or in part) are not calls 
by or on behalf of nonprofits and should remain subject to the TCPA’s restrictions4” The 
Association of Fundraising Professionals similarly asserted that this type of nonprofit/for-profit 
initiative does not represent a “pure” charitable appeal; that the primary purpose of such a 
transaction is receipt of a product or service by the consumer, not the charitable transfer of 
funds.411 One commenter suggested that the test for whether a call is made on behalf of a 
nonprofit organization should be whether payment is made to the tax-exempt nonprofit 
organization. 
exemption also applies when for-profits call, conduct a commercial transaction, and donate a 
percentage of the proceeds to nonprofit charitable 0rganizations.4~~ 

Y 

412 DialAmerica, on the other hand, urged the Commission to confirm that the 

B. Discussion 

128. We reaffirm the determination that calls made by a for-profit telemarketer hired to 
solicit the purchase of goods or services or donations on behalf of a tax-exempt nonprofit 

4M NPCC Comments at 12-13; March of Dimes Comments at 2: Special Olympics-Hawaii Comments; NPCC 
Comments at 4 (“An estimated 60 percent to 70 percent of nonprofit and charitable organizations use professional 
fundraisers to deliver their messages to consumers and solicit donations.” (cites omitted)). 

NPCC Comments at 10; Donald R. Davis Comments; Private Citizen Commenu at 4; Gregory S. Reichenbach 408 

Comments. 

409 NPCC Comments at IO. See also Private Citizen Comments at 4, Gregory S .  Reichenbach Comments. 

NAAG Comments at 39 (describing an example of a for-profit sending prerecorded messages ”to residential 
phone numbers, promising to reduce interest rates and save consumers money repaying their credit card debt. The 
prerecorded message did not disclose how the savings would be achieved and did not identify any nonprofit 
organization. If a caller responded to the 1-800 number on the message. the caller reached the for-profit call 
center. In the sales pitch that followed, the telemarketer described credit counseling services offered by a nonprofit 
organization. However, the telemarketer solicited “enrollment fees” (between $199499), payable entirely to the 
for-profit company. . . Consumers interested in nonprofit credit counseling would be referred to a nonprofit credit 
counselor, but only after they paid hundreds of dollars to the for-profit marketing company.”); see also Wayne G. 
Strang Comments at 7; City of New Orleans Comments at 9-10; Donald R. Davis Comments. 

AFP Comments at 3. 

Reese Comments at 10. 

DialAmerica Comments at 13-14. See also DialAmerica Reply Comments at 13 (DialAmerica’s Sponsor 

411 

412 

Magazine Program donates 12.5% of the proceeds to the charity.). 
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organization are exempted from the rules on telephone s~licitation.~’~ In crafting the TCPA, 
Congress sought primarily to protect telephone subscribers from unrestricted commercial 
telemarketing activities, finding that most unwanted telephone solicitations are commercial in 

in circumstances that warrant distinguishing those calls made by a professional telemarketer on 
behalf of a tax-exempt nonprofit organization from those made by the tax-exempt nonprofit 
itself. The Commission recognizes that charitable and other nonprofit entities with limited 
expertise, resources and infrastructure, might find it advantageous to contract out its fundraising 
efforts.4t6 Consistent with section 227, a tax-exempt nonprofit organization that conducts its 
own fundraising campaign or hires a professional fundraiser to do it, will not be subject to the 
restrictions on telephone  solicitation^.^" If, however, a for-profit organization is delivering its 
own commercial message as part of a telemarketing cam aign (Le., encouraging the purchase or 
rental of, or investment in, property, goods, or services), even if accompanied by a donation to 
a charitable organization or referral to a tax-exempt nonprofit organi~ation,4’~ that call is not by 
or on behnlfofa far-exempt nonprofit o r g a n i z ~ r i o n . ~ ~ ~  Such calls, whether made by a live 
telemarketer or using a prerecorded message, would not be entitled to exempt treatment under the 
TCPA. We emphasize here, as we did in the 2002 Notice, that the statute and our rules clearly 
apply already to messages that are predominantly commercial in nature, and that we will not 
hesitate to consider enforcement action should the provider of an otherwise commercial message 
seek to immunize itself by simply inserting purportedly “non-commercial” content into that 
message. A call to sell debt consolidation services, for example, is a commercial call regardless 
of whether the consumer is also referred to a tax-exempt nonprofit organization for counseling 
services.421 Similarly, a seller that calls to advertise a product and states that a portion of the 
proceeds will go to a charitable cause or to help find missing children must still comply with the 
TCPA rules on commercial calls. 

In light of the record before us, the Commission believes that there has been no change 

i 8  

We again reiterate that calls that do not fall within the definition of “telephone solicitation” as defined in section 
227(a)(3) will not be precluded by the national do-not-call list. These may include calls regarding surveys, market 
research, and calls involving political and religious discourse. See supra para. 37. 

‘I5 See H.R. REP. NO. 102-317 at 16-17 (1991). 

See NPCC Comments at 13 (“Nonprofit and charitable organizations rely on the expertise and operational 
efficiencies of professional fundraisers to conduct their fundraising campaigns and disseminate their message. . . . 
Such trained professionals offer sign$canr resources, experrise and operarional efficiencies that cannot be 
duplicated by nonprofit and charitable organizations.” (emphasis added; cites omitted)) 

These restrictions are found in amended 47 C.F.R. $5 61.12M)(c) and (d) 417 

‘I8 See 47 U.S.C. 5 227(a)(3) and amended 47 C.F.R. $64.12M)(O(9) 

‘I9 Similarly, an affiliate of a tax-exempt nonprofit organization that is itself not a tax-exempt nonprofit is not 
exempt from the TCPA rules when it makes telephone solicitations. 

See NPCC Comments at IO; AFP Comments at 3 

Unlike debt collection calls, a consumer may “terminate” an established business relationship with a company 

420 

421 

offering debt consolidation services by requesting placement on a company-specific do-not-call list. See supra 
note 358. 
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VIII. AUTOMATED TELEPHONE DIALING EQUIPMENT 

A. Background 

129. The TCPA and Commission’s rules prohibit calls using an automatic telephone 
dialing system (or “autodialer”) to emergency telephone lines, to the telephone line of a guest 
room of a health care facility, to a paging service, cellular telephone service, specialized mobile 
radio service, or other radio common canier service, or any service for which the called party is 
charged for the 
which has the capacity (A) to store or produce telephone numbers to be called, using a random or 
sequential number generator; and (B) to dial such  number^.'"'^ In the 2002 Norice, the 
Commission explained that more sophisticated dialing systems, such as predictive dialers and 
answering machine detection software, are now widely used by telemarketers to increase 
productivity. We invited comment on these and other technologies and asked whether they fall 
within the restrictions on “automatic telephone dialing  system^."^" 

Section 227 defines automatic telephone dialing system as “equipment 

130. Most industry members that commented on the issue of autodialed calls argue that 
predictive dialers do not fall within the statutory definition of “automatic telephone dialing 
system,” primarily because, they contend, predictive dialers do not dial numbers “randomly or 
s e q ~ e n t i a l l y . ” ~ ~ ~  Rather, they state that predictive dialers store pre-programmed numbers or 
receive numbers from a computer database and then dial those numbers in a manner that 
maximizes efficiencies for call centers.“26 Most consumers and consumer groups maintain that 
predictive dialers are autodialers; that to distinguish technologies on the basis of whether they 
dial randomly or use a database of numbers would create a distinction without a differen~e.4~’ 
They argue that for the recipient of the call, there is no difference whether the number is dialed at 
random or from a database of numbers.“28 A few commenters contend that even when a database 

422 47 U.S.C. $ 227(b)(l)(A)(i)-(iii); 47 C.F.R. 5 64.1200(a)(l)(i)-(iii). 

“’47 U.S.C. 5 227(a)(l); seeulso, 47 C.F.R. 5 64.1200(f)(l) 

424 2W2 Notice, 17 FCC Rcd at 17473-74, paras. 23-24. 

See. e.g., Mastercard Comments at 6; Verizon Comments at 23; HFS Comments at 7; Discover Comments at 8; 
CBA Comments at 7-8; Bank of America Comments at 5 ;  ATA Comments at 113.1 14. But see American General 
Finance Comments at 1 (urging the Commission to clarify the definitions of “automatic telephone dialing system” 
and “autodialer,” which focus on equipment that has the copucity to generate random number and sequential 
dialing patterns, rather than on whether the equipment i s  actually used in that fashion). 

425 

See, e&, Mastercard Comments at 6: HFS Comments at 7; Verizon Comments at 23: Discover Comments at 8 

See. e.g., EPIC Comments at 12; City of Chicago Comments ai 9-1 I; Stewart Abramson Comments at 1-2; 

424 

427 

Michael C. Worsham Comments at 6. 

428 See, e.&, Thomas M. Pechnik Comments at 4, Stewart Abramson Comments at 2 (FCC should not have to 
identify specific technologies covered by definition as technologies are always changing). Bur see Wayne G. 
Strang Comments at 6 (should ask Congress to change the definition to cover all devices capable of automatically 
dialing calls). 
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of numbers is used, the numbers can be dialed in sequence?” In addition, LCC urges the 
Commission to clarify that modems used for non-telemarketing purposes sty: excluded from the 
definition of “automatic telephone dialing ~ystern.”‘~ 

B. Discussion 

1. Predictive Dialers 

Automated Telephone Dialinn Eauioment. The record demonstrates that a 
predictive dialer is equipment that dials numbers and, when certain computer software is 
attached, also assists telemarketers in predicting when a sales agent will be available to take 
calls!3’ The hardware, when paired with certain software, has the capacity to store or produce 
numbers and dial those numbers at random, in sequential order, or from a database of numbers!” 
As commenters point out, in most cases, telemarketers program the numbers to be called into the 

equipment, and the dialer calls them at a rate to ensure that when a consumer answers the phone, 
a sales person is available to take the The principal feature of predictive dialing software 
is a timing function, not number storage or generation. Household Financial Services states that 
these machines are not conceptually different from dialing machines without the predictive 
computer program a t ta~hed .4~~ 

131. 

132. The TCPA defines an “automatic telephone dialing system” as “equipment which 
has the capacity (A) to store or produce telephone numbers to be called, using a random or 
sequential number generator; and (B) to dial such numbers.”435 The statutory definition 
contemplates autodialing equipment that either stores or produces numbers. It also provides that, 
in order to be considered an “automatic telephone dialing system,” the equipment need only have 
the “capacity to store or produce telephone numbers (emphasis added). . ..” It is clear from the 
statutory language and the legislative history that Congress anticipated that the FCC, under its 
TCPA rulemaking authority, might need to consider changes in techn~logies!~~ In the past, 

429 See Thomas M. Pechnik Comments at 5 ;  Michael C. Worsham Comments at 5.  

4M See LCC Comments at 7. LCC explains that, on behalf of certain clients, it installs terrestrial repeaters across 
the country, which receive satellite signals and retransmit the signals into areas that the signals would not otherwise 
reach. The repeaters contain an on-board modem, which may be programmed to call the client’s number in the 
event a malfunction occurs. If the modem is programmed incorrectly, i t  may dial a number other than the number 
of the client. See LCC Comments at 2-3. 

See, e.g., HFS Comments at 7; ATA Comments at I IO ABA Comments at 3. 431 

432 See ATA Comments at 113, n. 108; DMA Comments at 21 (“Some dialers are capable of being programmed 
for sequential or random dialing; some are not.”). 

433 Mastercard Comments at 6. 

HFS Comments at 7 

435 47 U.S.C. 5 227(a)(1). 

436 See 137 Cong. Rec. SI8784 (1991) (statement of Sen. Hollings) (‘The FCC is given the flexibility IO consider 
what rules should apply to future technologies as well as existing technologies.”). See also Southern Co. v. FCC. 
(continu ed.... ) 

434 
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telemarketers may have used dialing equipment to create and dial IO-digit telephone numbers 
arbitrarily. As one commenter points out, the evolution of the teleservices industry has 
progressed to the point where using lists of numbers is far more cost effective.437 The basic 
function of such equipment, however, has not changed-the capacity to dial numbers without 
human intervention. We fully expect automated dialing technology to continue to develop. 

133. The legislative history also suggests that through the TCPA, Congress was 
attempting to alleviate a particular problem-an increasing number of automated and 
prerecorded calls to certain categories of n~mbers4~’  The TCPA does not ban the use of 
technologies to dial telephone numbers. It merely prohibits such technologies from dialing 
emergency numbers, health care facilities, telephone numbers assigned to wireless services, and 
any other numbers for which the consumer is charged for the 
determined to threaten public safety and inappropriately shift marketing costs from sellers to 
consumers.44o Coupled with the fact that autodialers can dial thousands of numbers in a short 
period of time, calls to these specified categories of numbers are particularly troublesome. 
Therefore, to exclude from these restrictions equipment that use predictive dialing software from 
the definition of “automated telephone dialing equipment” simply because it relies on a given set 
of numbers would lead to an unintended result. Calls to emergency numbers, health care 
facilities, and wireless numbers would be permissible when the dialing equipment is paired with 
predictive dialing software and a database of numbers, but prohibited when the equipment 
operates independently of such lists and software packages. We believe the purpose of the 
requirement that equipment have the “capacity to store or produce telephone numbers to be 
called” is to ensure that the prohibition on autodialed calls not be circumvented.”’ Therefore, the 
Commission finds that a predictive dialer falls within the meaning and statutory definition of 

Such practices were 

(Continued from previous page) 
293 F.3d 1338, 1346 (1  Ith Cir. 2002) (‘‘While the FCC is correct that the principle of nondiscrimination is the 
primary purpose of the 1996 Telecommunications Act, we must construe statutes in such a way to ‘give effect, if 
possible, to every clause and word of a statute’.”) (quoring Williams Y.  Taylor. 529 US. 362,404 (2OOO) (internal 
quotation marks omitted)). 

43’ ATA Comments at 113. 

438 NASUCA Comments at 4-5. 

One commenter suggests that databases of emergenc I’ and cellular numbers are commercially available which 
can be used to exclude emergency numbers, health care facilities and wireless numbers from an automated dialer’s 
calling list. See ECN Comments at 3. The Commission is not persuaded that any such databases would include all 
numbers covered by the prohibition at 47 U.S.C. 5 2’27(t))(I)(A), or that such databases are sufficiently accurate. 
Assuming. though, that predictive dialers can be programmed to avoid calling such numbers, there would be no 
reason to then exclude the dialing equipment from the TCPAs prohibition. 

439 

See S. REP. NO. 102-178 at 5 reprinted in 1991 U.S.C.C.A.N. 1968, 1972-73 (1991) (‘The Committee believes 440 

that Federal legislation is necessary to protect the public from automated telephone calls. These calls can be an 
invasion of privacy, an impediment to interstate commerce, and a disruption to essential public safety services.”). 

See 47 U.S.C. 8 227(a)(l) 441 
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“automatic telephone dialing equipment” and the intent of Congress.u’ 

maintain that predictive dialers are Customer Premises Equi ment (CPE)”’ over which the 
Communications Act gives the FCC exclusive jurisdiction.’ The ATA and Dh4A urge the 
Commission to assert exclusive authority over CPE and, in the process, preempt state laws 
governing predictive dialers. They contend that, in the absence of a single national policy on 
predictive dialer use, telemarketers will be. subject to the possibility of conflicting state 
 standard^.^' In the past, CPE was regulated as a common canier service based on the 
Commission’s jurisdiction and statutory responsibilities over carrier-provided equipment.446 
The Commission long ago deregulated CPE, finding that the CPE market was becoming 
increasingly competitive, and that in order to increase further the options that consumers had in 
obtaining equipment, it would require common caniers to separate the provision of CPE from the 
provision of telecommunications  service^."^ As part of its review of CPE regulations, the 
Commission pointed out that it had never regarded the provision of terminal equipment in 
isolation as an activity subject to Title II regulation.448 While the Commission reco ized that 
such equipment is within the FCC’s authority over wire and radio communications,$;ns it found 

Because the statutory definition does not turn on whether the call is made for marketing purposes, we also 

134. Predictive Dialers as Customer Premises Equivment. A few commenters 

442 

conclude that it applies to modems that have the “capacity (A) to store or produce telephone numbers to be called, 
using a random or sequential number generator; and (B) to dial such numbers.” See 47 U.S.C. g 227(a)(l). 

443 Customer Premises Equipment is defined in the Communications Act as “equipment employed on the premises 
of a person (other than a carrier) to originate, route, or terminate telecommunications.” See 47 U.S.C. 8 153( 14). 

See ATA Comments at 120; ATA Further Comments at 11-12; DMA Reply Comments at 17; WorldCom M4 

Comments at 41 (asserting that predictive dialers are customer premises equipment). 

See ATA Comments at 120-122 (noting that the Commission also has authority to forebear from adopting a 
specific rule governing predictive dialers to promote marketplace flexibility). See also DMA Comments at 17 
(“Predictive dialers are customer premises equipment (“CPE), and thus beyond the states’ power to regulate 
pursuant to the Communications Act of 1934 and longstanding Commission rules and orders. These policies apply 
because predictive dialers are used interchangeably and inseparably for both inter- and intrastate communications, 
and are not susceptible to a segregated regulatory framework that would govern inter- and intrastate uses 
separately.”); DMA Further Comments at 4. 

M6 See Amendment of Section 64.702 ofthe Commission’s Rules and Regulations (Second Computer Inquiry), 
Docket No. 20828.77 FCC2d 384, Final Decision (1980) (Computer 10. In the Computer 11 Order, the 
Commission explained that “ In conferring jurisdiction upon this agency over ‘all instrumentalities . . . incidental to 
, . . transmission.’ the intent was ‘. . . to give the FCC ability to regulate any charge or practice associated with a 
common carrier service in order to insure that the carrier operated for the public benefit.”’ See Computer 11. 77 
FCC2d at 450, para. 170. 

*’ Computer 11, 77 FCC2d at 442-43, para. 149; see also In the Matter of Policy and Rules Concerning the 
Interstate, Interexchange Marketplace, Report and Order, CC Docket Nos. 96-91 and 98-183. 16 FCC Rcd 7418. 
7422, para. 5 (March 30,2001). 

Computer 11, 77 FCC2d at 451, para. 172. The Commission explained that “[elquipment manufacturers, 448 

distributors, and even regulated carriers routinely offer terminal equipment for sale or lease on an untariffed basis.” 

449 See Computer 11, 77 FCC2d at 451-52, paras. 172-173. (“[Sluch activities are not necessarily beyond the 
jurisdiction of the Commission to the extent they are encompassed within the definition of wire or radio 
(continued.. ..) 
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that the equipment, by itself, is not a “communication” service, and therefore there was no 
mandate that it be regulated.450 None of the commenters who argue this point describe a change 
in circumstances that would warrant reevaluating the Commission’s earlier determination and 
risk disturbing the competitive balance the Commission deemed appropriate in 1980.“5’ In 
addition, it is not the equipment itself that states are considering re ulating; it is the use of such 
equipment that has caught the attention of some state legislat~res.~’~ We believe it is preferable 
at this time to regulate the use of predictive dialers under the TCPA’s specific authority to 
regulate telemarketing practices. Therefore, we decline to preempt state laws governing the use 
of predictive dialers and abandoned calls or to regulate predictive dialers as CPE. 

2. “War Dialing” 

135. In the 2002 Notice, the Commission sought comment on the practice of using 
autodialers to dial large blocks of telephone numbers in order to identify lines that belong to 
telephone facsimile machines. Of those commenters who weighed in on “war dialing,”453 there 
was unanimous support for a ban on the practice.4s4 Commenters explained that ringing a 
telephone for the purpose of determining whether the number is associated with a fax or voice 
line is an invasion of consumers’ privacy interests and should be prohibited. Moreover, they 
asserted there is no free speech issue when the caller has no intention of speaking with the called 
party.455 The TCPA prohibits the transmission of unsolicited facsimile advertisements absent the 
consent of the recipient. The Commission agrees that because the purpose of “war dialing” is to 

(Continued from previous page) 
communications in Section 3(a) of the Act. The definitions of wire and radio communications in Section 3(a) and 
(b) are far-reaching and include ‘all instrumentalities, facilities, apparatus. and services incidental to such 
transmission.”’ Indeed we explicitly find that all terminal equipment used with interstate communications services 
are within the Act’s definition of wire and radio communications. However, the fact that the provision of 
incidental ‘instrumentalities.’ etc. is within the subject matter jurisdiction of the Act does not mandate regulation of 
the ‘instrumentalities.’”) (foomotes omitted). 

450 Computer 11.77 FCC2d at 451-452. para. 173 

The Commission earlier stated that “[alny regulation by tariff or otherwise of terminal equipment must be 
demonstrated to be reasonably ancillary to the effective performance of the Commission’s responsibilities under 
Title I1 or ’imperative for the achievement of an agency’s ultimate purposes.”’) Computer 11,77 FCC Rcd at 451- 
52, para. 173. 

See Private Citizen Comments at 7 (“California will be implementing a 1% abandonment rate soon.”); HFS at 7 
(“California adopted legislation requiring a maximum for abandoned calls. but the regulatory body charged with 
setting the maximum has. to our knowledge. been unable to establish a maximum yet.”). Oklahoma bans the use of 
automatic or predictive dialing devices that abandon more than 5% of calls answered per day per telemarketing 
campaign. See Okla. Stat. tit. 15, 5755.1 (2002). Virginia failed to pass legislation proposing to regulate the use 
of predictive dialers. See S.B. 918,2003 Gen. Assem. (Va. 2003). 

453 In this context, war dialing uses automated equipment to dial telephone numbers, generally sequentially, and 
software to determine whether each number is associated with a fax line or voice line. 

452 

See Thomas M. Pechnik Comments at 6; PRC Comments at 4-5; Michael C. Worsham Comments at 5 ;  Carl 454 

Paulson Comments; Wayne G. Strang Reply Comments at 21. 

455 See, e.g.. Thomas M. Pechnik Comments at 5; Wayne G. Strang Reply Comments at 21. 
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identify those numbers associated with facsimile machines, the practice serves few, if any, 
legitimate business interests and is an intrusive invasion of consumers’ privacy. Therefore, the 
Commission today adopts a rule that prohibits the practice of using any technology to dial any 
telephone number for the purpose of determining whether the line is a fax or voice 

IX. ARTIFICIAL OR PRERECORDED VOICE MESSAGES 

A. Background 

136. As described above, the TCPA and Commission rules prohibit telephone calls to 
residences using an artificial or prerecorded voice to deliver a message without the prior express 
consent of the called party, unless the call is for emergency purposes or is specifically 
e~empted.4~’ The TCPA permits the Commission to exempt from this provision calls which are 
non-commercial and commercial calls which do not adversely affect the privacy rights of the 
called party and which do not transmit an unsolicited a d v e r t i ~ e m e n t . ~ ~ ~  In its 1992 proceeding, 
the Commission determined to exempt calls that are non-commercial and commercial calls that 
do not contain an unsolicited advertisement, noting that messages that do not seek to sell a 
product or service do not tread heavily upon the consumer interests implicated by section 227.459 
The Commission also concluded that a solicitation to someone with whom a prior business 
relationship exists does not adversely affect subscriber privacy interests, and adopted an 
exemption for prerecorded messa es delivered to consumers with whom a company has an 
established business relationship. 
nonprofit organizations should be exempt from the prohibition on prerecorded message calls to 
residences as non-commercial calls?6’ In the 2002 Notice. the Commission sought comment on 
artificial or prerecorded messages containing offers for free goods or services and messages 
purporting to provide “information only” about products or services. We also invited comment 
on calls seeking people to help sell or market a business’ products. We asked whether such 
messages should be viewed as advertisements under the rules. 

&I Finally, the Commission concluded that tax-exempt 

137. The record reveals that the practice of sending prerecorded messages to residential 

See amended rule at 47 C.F.R. 8 64.1200(a)(7). 

47 U.S.C. g 227(b)(L)(B); 47 C.F.R. 5 64.1200(a)(2). 

456 

451 

458 47 U.S.C. 5 227(b)(2)(B). 

459 See I992 NPRM. 7 FCC Rcd at 2737, para. 11. Among the examples of calls that do not include the 
transmission of any unsolicited advertisement, the Commission cited calls from a business that wishes to advise its 
employees of a late opening time due to weather; or calls from a nationwide organization that wishes to remind 
members of an upcoming meeting or change in schedule; or calls from a catalogue or delivery company to confirm 
the arrival, shipment, or delivery date of a product to a customer. We reiterate that such calls also would typically 
be covered by the exemption for an established business relationship. See amended 47 C.F.R. 8 64.1200(0(3). 

1992 TCPA Order, 7 FCC Rcd at 8770-71. para. 34 

1992 TCPA Order, 7 FCC Rcd at 8773-74, para. 40 

46a 
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telephone lines is widespread. ”’ Consumers are frustrated by such messages, which often fill up 
the tapes of their answering machines:63 fail to identify adequately the company delivering the 
message, and provide no option for requesting that the company not call again.464 When 
consumers attempt to place their numbers on a do-not-call list in response to a prerecorded 
message, they often reach busy signals:65 additional prerecorded messages, or are told that do- 
not-call requests are not processed at that number.4M Consumers also indicate that they have 
been told by telemarketers that “free” offers and informational messages are not subject to the 
prerecorded message prohibition, as they do not ask the called party to purchase any product or 
service.46’ 

138. The majority of consumers and consumer groups contend that messages offering 
“free” goods or services or those that claim to provide information-only are designed with the 
ultimate goal of soliciting consumers to buy products and services and are therefore prohibited 
without the prior express consent of the called party.“’ These messages, they argue, are intended 
to generate future sales, and the fact that no sale occurs during the call is irrelevant to their 
i n t r u s i ~ e n e s s . ~ ~  Industry members provided very few examples of prerecorded messages used to 
deliver advertisements. Instead, they described the benefits of communicating with existing 
customers through prerecorded messages. Commenters specifically cautioned the Commission 
against restricting “dual purpose” calls which, they contend, provide both a convenient customer 

NAAG Comments at 33 (‘The telephone records subpoenaed for one autodialing telemarketer revealed the 
business was using 47 lines to leave messages that lasted less than 30 seconds. Considering that calls could be 
placed over at least a 14-hour period, the equipment could leave more than half a million calls per week.”); Wayne 
G. Strang Comments at 5; Mathemaesthetics Comments at 7; Philip J. Charvat Comments at 5. 

Michael Sprinker Comments; Dale Carson Comments; Judith Hanes Comments; Jean Armstrong Comments; 
NACAA Comments at 2-3. 

See, e.&. NACAA Comments at 2-3; Tom Burch Comments; lames D. Gagnon Comments; Neil J. Nitzberg 464 

Comments at I; John Cox Comments; NYSCPB - Other Than DNC List Comments at 2. 

465 Debra Denson-Royal Oak Comments. 

Dennis C. Brown December 6,2002 Comments at 4; David Purk Comments. 

See, e.g., NCL Comments at 5. 

NCL Comments at 5; Thomas Pechnik Comments at 8; TOPUC Comments at 4-5; Michael C. Worsham 

466 

467 

468 

Comments at 9; City of New Orleans Comments at 8; 1. Melville Capps Comments at 6-7; NAAG Comments at 37; 
NYSCPB Comments at 12; S. Abramson Comments at 4; N k A A  Comments at 4; Wayne G. Strang Comments at 
1 6  Philip J. Charvat Comments at 7; EPIC Comments at 13. 

See, e.&, NAAG Comments at 36-37; TOPUC Comments at 5 ;  J. Melville Capps Comments at 6 NYSCPB 469 

Comments at 12. See olso NAAG at 33, n. 108 (describing a prerecorded message received by many state 
attorneys general ofices which invited the called party to call an 800 number to participate in Disney’s 100’ 
Anniversary celebration by visiting south Florida for a cost of $99 per person for three days); NAAG at 37 
(describing another message that advertised a “revolutionary new product” and asked consumers to attend a local 
meeting to learn how to make a six-figure income. At the meeting, consumers are encouraged to purchase new 
products for resale.) 
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service and cost effective marketing 
messages to notify its customers about delinquent bills or changes in service, and to 
simultaneously inform them of alternative services and products.47’ Another commenter 
described messages sent by a mortgage broker alerting homeowners to lower interest rates and 
offering refinancing options!’* 

B. Discussion 

One company explained that it uses prerecorded 

1. 

Congress found that “residential telephone subscribers consider automated or 

Offers for Free Goods or Services; Information-Only Messages 

139. 
prerecorded telephone calls . . . to be a nuisance and an invasion of privacy.”413 It also found that 
“[blanning such automated or prerecorded telephone calls to the home, except when the 
receiving party consents to receiving the call or when such calls are necessary in an emergency 
situation affecting the health and safety of the consumer, is the only effective means of protecting 
telephone consumers from this nuisance and privacy invasion.”414 Congress determined that such 
prerecorded messages cause greater harm to consumers’ privacy than telephone solicitations by 
live telemarketers. The record reveals that consumers feel powerless to stop prerecorded 
messages largely because they are often delivered to answering machines and because they do not 
always provide a means to request placement on a do-not-call list. 

140. Additionally, the term “unsolicited advertisement” means “any material 
advertising the commercial availability or quality of any property, goods, or services which is 
transmitted to any person without that person’s prior express invitation or permission.”475 The 
TCPA’s definition does not require a sale to be made during the call in order for the message to 
be considered an advertisement. Offers for free goods or services that are part of an overall 
marketing campaign to sell property, goods, or services constitute “advertising the commercial 
availability or quality of any property, goods, or services.”416 Therefore, the Commission finds 
that prerecorded messages containing free offers and information about goods and services that 
are commercially available are prohibited to residential telephone subscribers, if not otherwise 
e~empted.~” 

410 Wells Fargo Comments at 2; HFS Comments at 8; AT&T Wireless Comments at 27-28. 

411 Wells Fargo Comments at 2; see also AT&T Wirele! j Comments at 27-28. 

Joe Shields Reply Comments at 6-7. 412 

‘13 TCPA, Section 2( 10). reprinred in 7 FCC Rcd at 2744. 

TCPA, Section 2(12), reprinted in 7 FCC Rcd at 2744-45 

47 U.S.C. 5 227(a)(4); 47 C.F.R. 5 64,12oO(f)(S). 

See 47 U.S.C. 5 227(a)(4). 

414 

415 

416 

411 Therefore, a prerecorded message that contains language describing a new product, a vacation destination, or a 
company that will be in “your area” to perform home repairs, and asks the consumer to call a toll-free number to 
“learn more,” is an “unsolicited advertisement” under the TCPA if sent without the called pan)’s express invitatlon 
(continued.. ..) 
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141. In addition, we amend the prerecorded message rule at 47 C.F.R. 5 64.1200(~)(2) 
SO that the prohibition expressly applies to messages that constitute “telephone solicitations,” as 
well as to those that include or introduce an “unsolicited ad~ertisement.”~’~ We agree with those 
commenters who suggest that application of the prerecorded message rule should turn, not on the 
caller’s characterization of the call, but on the purpose of the mes~age.”~ Amending the rule to 
apply to messages that constitute “telephone solicitations,” is consistent with the goals of the 
TCPA4” and addresses the concerns raised by commenters about purported “free offers.”481 In 
addition, we believe the amended rule will afford consumers a greater measure of protection 
from unlawful prerecorded messages and better inform the business community about the general 
prohibition on such messages.“’ 

142. The so-called “dual purpose” calls described in the record-alls from mortgage 
brokers to their clients notifying them of lower interest rates, calls from phone companies to 
customers regarding new calling plans, or calls from credit card companies offering overdraft 
protection to existing customers-would, in most instances, constitute “unsolicited 
advertisements,” regardless of the customer service element to the 
explained in the 2002 Notice that such messages may inquire about a customer’s satisfaction with 
a product already purchased, but are motivated in part by the desire to ultimately sell additional 
goods or services. If the call is intended to offer property, goods, or services for sale either 
during the call, or in the future (such as in response to a message that provides a toll-free 
number), that call is an advertisement. Similarly, a message that seeks people to help sell or 
market a business’ products, constitutes an advertisement if the individuals called are encouraged 
to purchase, rent, or invest in property, goods, or services, during or after the call. However, the 
Commission points out that, if the message is delivered by a company that has an established 
business relationship with the recipient, it would be permitted under our rules. We also note that 
absent an established business relationship, the telemarketer must first obtain the prior express 
consent of the called party in order to lawfully initiate the call. Purporting to obtain consent 
during the call, such as requesting that a consumer “press 1” to receive further information, does 
(Continued from previous page) 
or permission. See 47 U.S.C. 5 227(a)(4). However, as long as the message is limited to identification information 
only, such as name and telephone number, it will not be considered an “unsolicited advertisement” under our rules. 
See FK Further Comments at 32. But see Joe Shields Further Comments at 4-5 (arguing that all prerecorded 
messages that introduce a business are by definition an advertisement). 

The Commission 

The current rule exempts from the prohibition any call that is made for a commercial purpose but does not 
include the transmission of any unsolicited advertisement. See 47 C.F.R. 5 64.1200(~)(2). We amend the rule to 
exempt a call that is made for a commercial purpose but does not include or introduce an unsolicited advertisement 
or consriture u telephone solicirution. See amended rule at 47 C.F.R. 8 64.1200(a)(2)(iii). 

418 

See, e.g., NAAG Comments at 43. 479 

480 See TCPA, Section 2( 12) and (13). reprinted in 7 FCC Rcd at 2744-45 

“I See, e.g., Michael Worsham Comments at 9; Stewart Abramson Comments; City of New Orleans Comments at 
8; J. Melville Capps Comments at 6. 

See 2002 Notice, 17 FCC Rcd at 17478, para. 31 

Wayne G. Strang Reply Comments at 6-7. 483 
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not constitute the prior consent necessary to deliver the message in the first place, as the request 
to “press 1” is part of the telemarketing call. 

2. Identification Requirements 

The TCPA rules require that all artificial or prerecorded messages delivered by an 
automatic telephone dialing system identify the business, individual, or other entity initiating the 
call, and the telephone number or address of such business, individual or other entity.484 
Additionally, the Commission’s rules contain identification requirements that a ply without 
limitation to “any telephone solicitation to a residential telephone ~ubscriber.”~‘ The term 
“telephone solicitation” is defined to mean “the initiation of a telephone call or message for the 
purpose of encouraging the purchase or rental o f .  . . property, goods, or services . . .” (emphasis 
added).& We sought comment, however, on whether we should modify our rules to state 
expressly that the identification requirements a ply to otherwise lawful artificial or prerecorded 
messages, as well as to live solicitation calls. 

143. 

4 8 7  

144. The vast majority of consumer and industry commenters support modifying the 
rules to provide expressly that telemarketers must comply with the identification requirements 
when delivering prerecorded messages.488 Some consumers urge the Commission to require 
specificall that companies provide the name of the company under which it is registered to do 
business!’ They explain that a company will often use a “d/b/a” (“doing business as”) or 
“alias” in the text of the prerecorded message, making it difficult to identify the company calling. 
The Commission recognizes that adequate identification information is vital so that consumers 
can determine the purpose of the call, possibly make a do-not-call request, and monitor 
compliance with the TCPA Therefore, we are amending our rules to expressly require 
that all prerecorded messages, whether delivered by automated dialing equipment or not, identify 
the name of the business, individual or other entity that is responsible for initiating the call, along 
with the telephone number of such business, other entity, or individual.491 With respect to the 
caller’s name, the prerecorded message must contain, at a minimum, the legal name under which 
the business, individual or entity calling is registered to operate. The Commission recognizes 
that some businesses use “dlblas” or aliases for marketing purposes. The rule does not prohibit 
the use of such additional information, provided the legal name of the business is also stated. 

484 See 47 C.F.R. 5 64.1200(d). 

485 47 C.F.R. 5 M.I~oo(~)(z) (~v) .  

“647 C.F.R. 5 64.1200(0(3). 

2002 Notice. 17 FCC Rcd at 17476-77. para. 28. 

AT&T Wireless Comments at 23; ARDA Comments at 9; ABA Comments at 4; Stewart Abramson Comments 
at 3; NCL Comments at 4; Carl Paulson Comments. 

489 City of New Orleans Comments at 8; NCL Comments at 4; PRC Comments at 5-6. 

See, e.8.. Carl Paulson Comments; City of New Orleans Comments at 7-8; Joe Shields Reply Comments at 6-7 

See amended 47 C.F.R. $64.1200(b). 

4HI 
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The rule also requires that the telephone number stated in the message be one that a consumer 
can use during normal business hours to ask not to be called again.492 If the number provided in 
the message is that of a telemarketer hired to deliver the message, the company on whose behalf 
the message is sent is nevertheless liable for failing to honor any do-not-call request. This is 
consistent with the rules on live solicitation calls by telemarketer~?~’ If a consumer asks not to 
be called again, the telemarketer must record the do-not-call request, and the company on whose 
behalf the call was made must honor that request. 

3. 

The TCPA prohibits the delivery of prerecorded messages to residential telephone 
lines without the prior express consent of the called party!% Commission rules exempt from the 
prohibition calls that are made for a commercial purpose but do not include any unsolicited 
ad~ertisement.“~ The Commission sought comment on prerecorded messages sent by radio 
stations or television broadcasters that encourage telephone subscribers to tune in at a particular 
time for a chance to win a prize or similar o p p o r t ~ n i t y . ~ ~  We asked whether the Commission 
should specifically address these kinds of calls, and if so, how. The record reveals that such calls 
by radio stations and television broadcasters do not at this time warrant the adoption of new 
rules. Few commenters in this proceeding described either receiving such messages or that they 
were particularly problematic.”’ The few commenters who addressed the issue were split on 
whether such messages fall within the TCPA’s definition of “unsolicited advertisement” and are 
thus subject to the restrictions on their delivery!98 We conclude that if the purpose of the 

Radio Station and Television Broadcaster Calls 

145. 

This would be 9 a.m. - 5 pm., Monday through Friday. during the parlicular telemarketing campaign. A seller 
or telemarketer’s telephone number must permit consumers to make their do-not-call requests in a timely manner. 
Therefore, the seller or telemarketer must staff the “do-not-call number” sufficiently or use an automated system 
for processing requests in such a way that consumers are not placed on hold or forced to wait for an agent to 
answer the connection for an unreasonable length of time. We also reiterate the Commission’s determination in its 
199s Reconsideration Order that any number provided for identification purposes may not be a number that 
requires the recipient of a solicitation to incur more than nominal costs for making a do-not-call request (i.e., for 
which charges exceed costs for transmission of local or ordinary station-to-station long distance calls). See 1995 
Reconsideration Order, IO FCC Rcd at 12409, para. 38. See also amended 47 C.F.R. 5 64.1200(b)(2). 

492 

See amended 47 C.F.R. 5 64.1200(d)(3). 493 

494 47 U.S.C. 5 227(b)( I)(B). 

495 47 C.F.R. 8 61.1200(~)(2). 

4% 2002 Notice, 17 FCC Rcd at 17478-79, para. 32. 

497 NYSCPB states that they have not received complaints on these types of messages by radio and television 
stations. See NYSCPB Comments at 13. 

Thomas Pechnik Comments at 9 (prerecorded messages sent by radio stations are commercial ads covered by 
the TCPA); Hershovitz Comments at 3-4 (such messages clearly prohibited under the TCPA); NAB Comments at 3 
(broadcaster audience invitation calls do not promote the commercial availability or quality of properly, goods or 
services and are therefore exempted under TCPA rules); TBT Comments at 1 (invitation to listen to a radio station 
is not a solicitation as defined by FCC); Michael C. Worsham Comments at 9 (true purpose of call is not charitable 
or political); Wayne G. Strang Reply Comments at 13-14 (calls made to increase listener/viewer shares are 
commercial in nature. even though no sale was made or was intended to be made); Shaw Furlher Comments at 4 
(continu ed.... ) 

498 
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message is merely to invite a consumer to listen to or view a broadcast, such message is 
permitted under the current rules as a commercial call that “does not include the transmission of 
any unsolicited advertisement” and under the amended rules as “a commercial call that does not 
include or introduce an unsolicited advertisement or constitute a telephone s~licitation.”~” The 
Commission reiterates, however, that messages that are part of an overall marketing campaign to 
encourage the purchase of goods or services or that describe the commercial availability or 
quality of any goods or services, are “advertisements” as defined by the TCPA. Messages need 
not contain a solicitation of a sale during the call to constitute an advertisement. 

X. ABANDONED CALLS 

A. Background 

146. In the 2002 Norice, the Commission noted that various technologies are widely 
used by telemarketers to contact greater numbers of consumers more e f f i ~ i e n t l y . ~ ~  We explained 
that the use of one such technology-predictive dialing software-may result in a significant 
number of abandoned calls.501 Predictive dialers initiate phone calls while telemarketers are 
talking to other consumers and frequently disconnect those calls when a telemarketer is 
unavailable to take the next call. In attempting to “predict” the average time it takes for a 
consumer to answer the phone and when a telemarketer will be free to take the next call, 
predictive dialers may either “hang-up” on consumers or keep the consumer on hold until 
connecting the call to a sales representative, resulting in what has been referred to as “dead 
air.”5o2 Predictive dialers reduce the amount of down time for sales agents, as consumers are 
more likely to be on the line when the telemarketer completes a call. Each telemarketing 
company can set its predictive dialer software for a predetermined abandonment rate.”’ The 
higher the abandonment rate, the higher the number of hang-up calls. The Commission asked 
what approaches we might take to minimize the harm that results from the use of predictive 
dialers.m We invited comment specifically on the possibility of setting a maximum rate on the 

(Continued from previous page) 
(calls to invite a consumer to listen to a radio station are regulated by the TCPA and may not be made to numbers 
on the do-not-call list). 

See amended 47 C.F.R. 5 64.1200(a)(Z)(iii). However. messages that encourage consumers to listen to or 
watch programming, including programming that is retransmitted broadcast programming for which consumers 
must pay (e&, cable, digital satellite, etc.), would be considered advertisements for purposes of our rules. 

5w 2002 Norice, 17 FCC Rcd at 17473-74, para. 24. 

4” 

See supra note 31 for a description of a “‘predictive dialer.” 

“Dead air” may also be the result of Answering Machine Detection (AMD) software which is used to determine 502 

whether the call has reached a live person or an answering machine. AMD may be programmed to have a certain 
amount of time in which to determine whether an answering machine or live person has answered the call. During 
this time, the consumer may experience “dead air” until either the dialer transfers the called party to a sales agent 
or disconnects the call. See ECN Comments at 3-4; Alek Szlam Comments at 4. 

501 

’03 See 2002 Notice, 17 FCC Rcd at 17465, para. 7.11.38. 

See 2002 Notice, 17 FCC Rcd at 17475. para. 26. 
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number of abandoned calls.505 

147. The record shows that the use of predictive dialers has, in fact, become more 
prevalent in the telemarketing industry.% The record also reveals that predictive dialers are 
responsible for the vast majority of abandoned telemarketing calls-both hang-ups and “dead 
air” calls. Individual consumers report receiving between three and ten hang-up calls each day.%’ 
Consumers often feel harassed or aggravated by “dead air” calls.508 Many describe the burdens 

these calls impose on individuals with disabilities, who often struggle to answer the telephone.m 
Hang-ups and “dead air” calls also can be frightening for the elderly?10 Consumers complain 

that they do not have an opportunity to request placement on a company’s do-not-call list when 
predictive dialers disconnect calls.5” Abandoned calls can also interfere with Internet usage or 
simply tie-up telephone lines for people telecommuting or operating businesses out of the 

to implement a zero abandonment rate on calls delivered by predictive dialers, or one as close to 
zero as pos~ible.~” Other consumer advocates support a ban on predictive dialers altogether?“ 

Many consumer groups contend that the only way to effectively alleviate these harms is 

148. Telemarketers acknowledge that use of predictive dialers results in a certain 
percentage of dropped calls?” But they contend that predictive dialers are a valuable tool for 

m52002 Notice, 17 FCC Rcd at 17475-76, para. 26 

See, e.&, NACAA Comments at 3; Pacesetter Comments at 5; WorldCom Comments at 41. We note that the 506 

vast majority of commenters that engage in telemarketing described their use of predictive dialers. ’ 

See, e+. F. Jenny Holder Comments at 1; Caroline Henriques Comments. 

See, e.&, NCL Comments at 4 U t  is the equivalent of sending 3 door-to-door salespeople to a neighborhood 

M7 

with twenty homes, using a remote technology to knock on all the doors at once, and leaving seventeen 
homeowners standing at their doors wondering who was there.”); NACAA Comments at 3-4; TOPUC Comments 
at 3; NAAG Comments at 34: Edwin Bailey Hathaway Comments at I; Stewart Abramson Comments at I ;  Kent 
Rausch Comments (worries that when his children answer the phone. there is a predator on the other end of the 
line). 

509 See, e.&, Thomas Callahan Comments; Vivian Sinclair Comments; Carmen Brown Comments (caretaker of 
husband with MS); Henry Jackson Comments. 

See, e.&. Edwin Bailey Hathaway Comments; Karen M. Meyer Comments; AARP Comments at 2. 

See, e+. NACAA Comments at 3; Thomas Pechnik Comments at 2; Stewart Abramson Comments at 1; 

510 

Katherine S .  Raulston Comments at 1. 

’I2 TOPUC Comments at 3. 

See, e.& NAAG Comments at 34-35 (a 0% abandonment rate is the appropriate standard); NASUCA 513 

Comments at 3; TOPUC Comments at 3; AARP Comments at 2; Michael C. Worsham Comments at 6. 

See, e+, Mathemaesthetics Comments at 6; NCL Comments at 4; Private Citizen Comments at 7. 514 

’I’ ATA Comments at 109, 
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